CASES 
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*CHAS. J. McDONALD. 





No. ‘96.—W. R. Morpuey, plaintiff in error, vs. A. MUR- 4 
PHEY, administrator, &c. defendant in error. 


[1.] A will had in it these words: “It is my will and desire that the whole 
of my estate, both real and personal, shall remain in the possession of my 
beloved wife, Elizabeth Horn, during her life or widowhood, and for her to 
have the free use and occupation thereof, together with the profits arising 
therefrom”: Held, that the effect of the words was, to give to Elizabeth 
‘Horn, for her life or widowhood, the use of the whole estate, and also to 
give her the profits of the whole estate. 


[2.] ZZeld, further, that the effect of the words was, not to give her all of the 
matured crop on hand at the time of her death, less the expenses of the 
year, but only all of the crop less those expenses, and less a support for the 
negroes and stock, &c. until a new crop could be made. 

[3.] And held, still further, thatthe words “profits arising therefrom,” meant 
profits to arise after the testator’s death. 


*Jaudge McDonatp was compelled, by indisposition, to leave the Court be- 
fore its adjournment.—Reporrter. 
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In Equity, in Monroe Superior Court. Tried before Judge 
GREEN, February Term, 1856. 


The bill was filed bv the defendant in error against the 
plaintiff in error for account and settlement under the follow- 
ing facts: 

John Horn-died in February, 1840, having a short time 
previously made his last will and testament, by which he ap- 
pointed the plaintiff in error his executor. 

After making specific bequests of his land and negroes, he 
devised the whole of his estate to his wife during her life or 
widowhood, as follows: 

7. “It is my will and desire that the whole of my estate, 
both real and personal, shall remain in the possession of my 
beloved wife, Elizabeth Horn, during her life or widowhood, 
and for her to have the free use and occupation thereof, to- 
gether with the profits arising therefrom; and at her death 
or marriage, it is my desire that all my estate, not hereinbe- 
fore disposed of, be collected together, inventoried and ap- 
praised, and that my executor cause the same to be sold to 
the highest bidder, at public sale, and to the best advantage 
for cash. And it is further my desire, that my executor pro- 
ceed to collect all my promissory notes, bonds and every 
kind of chose in action, and convert the whole into cash, and 
connect the same with the money raised from my estate as 
aforesaid, and make them one general fund; which I desire 
may be disposed of as directed in the following part of this, 
my last will and testament.” 

Upon the death of the testator, Elizabeth Horn, his widow, 
took possession of the whole of his estate and remained in 
possession until her death in 1842; a short time previous to 
which, she also made her last will and testament, by which 
she directed the whole of her estate, without specifying in 
what it consisted, to be divided into four equal parts and dis- 
tributed among her four grand-children, Upon the death of 
John Horn, the plaintiffin error propounded his will for probate, 
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which was duly proven and admitted to record. He was 
qualified as executor of the will, and proceeded to have an 
inventory and appraisement of the estate of John Horn made, 
and took the management of the same as the agent of Eliza- 
beth Horn, during her life. Upon her death, he disposed of 
the estate of John Horn, together with the profits arising 
therefrom, during the time it was held by Elizabeth Horn, 
under the will of John Horn. 

The defendant in error having obtained letters of adminis- 
tration, with the will annexed, of Elizabeth Horn, deceased, 
filed his bill against the plaintiff in error for an account and 
settlement, claiming the profits which accrued from the estate 
of John Horn from the time of his death until the death of 
his wife, as belonging to her estate. 

The plaintiff in error answered the bill, denying that Eliz- 
abeth Horn had or owned any property at her death or at 
any other time, so far as he knew; that the profits arising 
from the estate while it was in her possession, belonged to the 
estate of John Horn, and were properly distributable under 
his will. The answer stated the net amount of the profits 
during the three years the estate was held by Elizabeth Horn, 
and contained as an exhibit an exemplification of inventories 
and appraisements of the estate of John Horn immediately 
after his death and the death of his wife; by which exempli- 
fication it appeared that at the time of the death of the testa- 
tor, he had on hand about 50.000 pounds of seed cotton. 
The exemplification also contained a return, made by the 
plaintiff in error as the executor of John Horn, in January, 
1841, of the sale of ten bales of cotton, stated in the answer 
to be the crop of 1840, and also the sale of thirty-nine other 
bales of cotton. The exemplification further contained the 
amount of the matured crop on hand at the death of Eliza- 
beth Horn, consisting of corn, fodder, oats, wheat, bacon, 
lard, &e. 

It was proven by the answer of John Kennedy to interrog- 
atories, that two or three negrocs were purchased by the 
plaintiff in error for Mrs. Horn after the death of her hus- 
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band and before her death, but he did not know at what price 
or with whose money. ; 

Counsel for the plaintiff in error requested the Court to 
charge the Jury, that under the 7th item of the will of John 
Horn, Elizabeth Horn took only a life interest in the profits 
arising from the property while in her possession ; and at the 
termination of her widowhood, the defendant was entitled to 
take possession of the whole and dispose of it as directed by 
the will of the testator; which charge, the Court refused to 
give, but charged the Jury that the will of John Horn con- 
veyed the use and occupation of his estate to Mrs. Horn for 
and during her natural life or widowhood, and in the opinion 
of the Court, the testator, under the 7th item of his will, gave 
to his widow, absolutely, all the net proceeds arising from his — 
estate during her life or widowhood. 

The Jury returned a verdict for the complainant for $14.- 
994 99. 

Counsel for defendant moved for a new trial on the follow- 
ing grounds : ' 

1st. Because the Court erred in charging the Jury that 
Elizabeth Horn took an absolute interest in the profits of the 
estate of John Horn, under the will of John Horn. 

2d. Because the Court erred in charging the Jury that the 
matured crop on hand at the death of Mrs. Horn, after pay- 
ing expenses for that year out of it, was net proceeds, and be- 
longed to Mrs. Horn’s estate. 

3d. Because the verdict of the Jury was contrary to the 
evidence. ‘ 

Which motion was refused by the Court, and Counsel for 
the defendant excepted; and this decision is assigned for er- 
ror. 


CaBaniss & PrncKkarp, for plaintiff in error. 


Wuirr_e, for defendant in error. 
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By the Court.—Bennina, J. delivering the opinion. 


The Court, in a part of its charge to the Jury, said, “ that. 
the will of, John Horn conveyed the use and occupation of 
his estate to Mrs. Horn for and during her natural life or 
widowhood; and in the opinion of the Court, the testator, un- 
der the 7th item of his will, gave to his widow, absolutely, all 
the net proceeds arising from his estate during her life or- 


widowhood.”’ 
Was this a correct view of the will? That is the first ques- 


tion. 

We think it was. It expresses the grammatical import of 
the item to which it refers. In order to make that item mean 
that Mrs. Horn was to have no more than “the free use and 
occupation”’ of “ the profits arising from’’ the estate, we have 
to supply, immediately before these last quoted words, the. 
expression, “‘ the free use and occupation of,” so as to make 
this pat of the item read thus: “It is my will and desire 
that the whole of my estate, both real and personal, shall re- 
main in the possession of my beloved wife, Elizabeth Horn, 
during her life or widowhood, and for her to have the free. 
use and occupation thereof, together with—the free use and 
occupation of—the profits arising therefrom.” 

But it is a general rule of interpretation, that we are not 
at liberty to supply words, if the sense does not require it— 
that we are not at liberty to imply a meaning, if a meaning 
is expressed. | 

The expressed sense of the item is, that Mrs. Horn is to. 
have one thing together with another thing. She is to have 
the use of the whole estate; this is the one thing. She is to 
have the profits arising from the whole estate; this is the 
thing which she is to have, together with the use of the whole 
estate. These are the two things which sheistohave. This 
is the sense which the item expresses. 

And there is another reason or two going to show that this 
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was the sense intended. The word “ occupation,” is a word! 
not well adapted to the word “ profits.”” We say men use 
profits, enjoy profits; but we never say that men occupy pro- 
fits. , 
This sense makes the will natural and reasonable—the 
other makes it unnatural, unreasonable. _ It is the dictate of 
nature and reason, that men, when they come to die, should 
leave their wives something more than a bare subsistence, 
That this old woman should have, during the little remnant 
of her life, the whole profits of the estate, would much more 
nearly accord with this dictate, than that she should have on- 
ly the use of those profits would. 

[1.] We agree, then, with the Court below thus far, in its 
interpretation of this item of the will. 

But we do not agree with the Court in its further interpre-. 
tation of this item. The Court further charged the Jury, 
“that the matured crop on hand at the death of Mrs. Horn, 
after paying expenses for that year out of it, was net pro- 
ceeds, and belonged to Mrs. Horn’s estate.” . 

The testator’s intention, as it seems to us, was, to keep up 
the body of his estate during the life or widowhood of Mrs, 
Horn, to give her during that time the use of the estate; and 
to give her, absolutely, whatever should proceed from the es- 
tate over and above what should be required for keeping up 
the estate. Such overplus would be all that could be “ pro- 
fits.” 

If we are right in this, Mrs. Horn was entitled to no more, 
as to the crop on hand at the time of her death, than she had 
been entitled to as to any other crop; and as to any other crop, 
she had been entitled only to what remained of it after there 
was set apart enough of it to keep up the body of the estate ; 
that is, enough of it to support the property until the time 
when the next year’s crop should be mature. 

The next and only remaining point is, whether the verdict 
was contrary to the evidence. 

And the verdict is, we think, larger than the evidence au- 
thorized it to be. 
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The Jury must have allowed the complainant some things 
to which he was not entitled. What these were, we cannot 
certainly know, as the verdict is a general one. 

We, therefore, can only mention some things, which, if the 
.Jury allow them to him, they allowed to him improperly. y 

[3.] Thirty-nine of the bales of cotton specified in William 
-Murphey’s return, made to the Court of Ordinary for 1841 
were, it is to be presumed from the evidence as it stands be- 
‘fore us, the proceeds of the fifty thousand pounds of seed 
cotton mentioned in the inventory of John Horn’s estate; 
that is, were the proceeds of cotton not raised by Mrs. Horn 
after Mr. Horn’s death, but of cotton left by Mr. Horn at 
his death. These, if profits, were profits arisen to the testa- 
tor at the testator’s death—not profits “‘ arzsing”’ to his leg- 
atee after his death. 

If these thirty-nine bales were the proceeds of such seed 
cotton, the Jury should not have allowed the complainant any 
thing for them. 

It seems that Elizabeth Horn purchased two or three ne- 
groes. The complainant is not entitled to the negroes, and 
also to such part of the “profits” of the estate as went to pay 
for them. This is manifest. All thatshe can be entitled to 
is the negroes, their increase, if any, and their hire, if any. 

The matured crop on hand when Mrs. Horn died, less the 
year’s expenses, was probably allowed to the complainant by - 
the Jury, as the Court told them they might allow it to him. 
We think the Jury should also have deducted from this crop 
such a part.of it as would have sufficed to keep up the body 
‘of the property until another crop should be made. 

There may or may not be other items of demand in the case 
‘which the Jury allowed to the complainant, and which they 
should not have allowed to him. As to that, we do not un- 

‘dertake to speak. © 

We merely say that we cannot find evidence in the case to 
support so large a verdict; and this is all that we can say, 
positively, on the present point. 
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No. 97.—Amos W. Hammonp, plaintiff in error, vs. ALFRED 
HammonpD, defendant. 


[1.] The Statute of Limitations does not commence to run in favor. of one 
partner against another, even after a dissolution of the partnership, as long 
as there are debts due from the partnership to be paid, or debts due to it 
to be collected. 


[2.] Nor, as long as either of these things is so, is a partner barred as against 
his co-partner, by the principles of stale demand. 


In Equity, in Monroe Superior Court. Decided hy Judge 
Starke, August Term, 1855. 


This bill was filed in January, 1853, and charged, that. in 
1832. complainant and defendant entered into partnership 
together, in Ruckersville, Ga. under the name and style of 
A. & A. W. Hammond, in the business of merchandize; that 
by the terms of partnership they were to share equally in 
profits and losses ; that they commenced business on a stock 
of $20.000 and continued about eight years, during. which 
time they purchased stock to the amount of about $20.000 
per annum, which was sold at a clear profit of about fifty 
per cent.; that during 1834 and 1835, complainant paid into 
said_firm $1.020 more than he took out, and also purchased 
cotton which was sold by the firm, for which he advanced 
$2.000; that during the years 1836, 1837 and 1838, com- 
-plainant loaned money to said firm at various times, for 
which he took notes amounting in all to $11.589 18—on all 
of which notes are small credits dated in 1841 and 1843; 
that one of said notes was under seal, dated April 29, 1837, 
for $2.710 82, all which notes he still holds. 

That in 1838, one Gibbs entered the firm as a partner, and 
in about a year thereafter withdrew by agreement of all, 
without any liability or any further claim on the firm; that 
in March, 1839, complainant paid for the firm of Hammonds 
& Gibbs $2.188 12, and on July 9th, 1838, $201 50, for 
which the firm of A. & A. W. Hammond agreed to be liable; 
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that on the 19th April, 1839, Amos Hammond acknowledged, 
in writing, that Alfred Hammond had paid out for the firm, 
to various persons, the sum of $1.858 49; that on the 9th 
January, 1840, headvanced to the firm $660 36, for which he 
took a note. 

That during the time the firm did business, Amos W. 
Hammond had sole and exclusive control and management 
thereof, and kept all the books, &c.; and that during that 
time he took for his own use from the funds of the firm, 
large sums of money, about $30.000, among which was the 
sum of $800 to pay lawyer’s fees in a case of his own, $500 
to buy a law library and $700 to pay for a house in Cullo- 
den ; that none of these sums are entered on the books; that 
besides said sum of $30.000 aforesaid not charged, there is 
charged against him on the books and unsettled, the sum of 
about $7.000 on account. 

That on the 11th January, 1840, said partnership was dis- 

solved, and all the books and assets of the concern were 
turned éver to the complainant for the purpose of settling up 
the business; that he received goods to the value of $1.- 
976 43, and notes and book accounts, good and bad, to the 
amount of $5.226 96, out of all which he realized $7.552 10; 
that the firm was, at the time of dissolution, indebted to per- 
sons other than complainant, the sum of $12.693 67, all of 
which he has paid off. 
- To the bill were attached schedules of the receipts and 
disbursements of complainant, from which it appeared that 
the collections were all made previous to the year 1845, ex- 
cept the following items: 


1846. J.H. Reynold, $37 31—interest, $18 86. 

May, 1847. E. H. Worrall, $53 65—interest, $22 44 
Feb. 1850. R. Cash’s fi. fa. $190 34—interest, $23 88 
Dec. 18, 51. Note R. McMillan, $32 87—int. $1 74 


And the payments were all previous to 1845, except the 
following : 
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Jan. 7, 1845. Note to B. Thornton, $500—int.. $304 21 
April 26, 1845. T. C. Wilhite, $16 50— “ 9 64 
Dec. 29, 1845. Note to B. Thornton, $100—“ 53 00 


And an execution in favor of B. Thornton on a judgment 
recovered Sept. Term, 1852, of Elbert Superior Court, 
against A. & A. W. Hammond, for $1.458 73, principal, and 
$158 80, interest, which judgment the bill charged to be on 
a note of said firm, but did not describe the note. This exe- 
cution had been levied on a house and lot of said firm, which 
sold, in Dec. 1852, for $200, and the remainder was paid by 
complainant in 1853. 


The bill charged, that in April, 1842, complainant becom- 
ing apprehensive that the Statute of Limitations might bar 
his claims against said defendant, so that in case of defend- 
ant’s death, he might lose them; and defendant being a law- 
yer, and complainant having great confidence in him, he ap- 
plied to said defendant on that subject, and received from 
him the following letter : 


‘“‘ ELBERTON, 25th April, 1842. 

Mr. Alfred Hammond: 

Although accounts between merchant and mer- 
‘chant are not operated upon by the Statute of Limita- 
tions, and although it hath been always by our Courts 
‘so determined, yet it may happen that some of our Courts 
may construe the Statute otherwise hereafter; and if so, my 
dying intestate may make those who choose to represent me, 
to avoid the payment of the balance now due to you from me 
on account of the business between A. & A. W. Hammond 
at Ruckersville. 

Now to avoid this, and to place it beyond all uncertainty 
or doubt, I do hereby acknowledge, that up to this time we 
have never settled the business of that firm. ’ 

(Signed,) _ AMOS W. HAMMOND.” 
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By which letter complainant charged that he was deceived 
and prevented from commencing legal proceedings within due — 
time. The bill prayed for an account and relief, &c. 

To this bill defendant demurred, on the ground that the: 
bill showed ‘on its face that the claims were all barred by the 
Statute of Limitations; and if any items were not barred, 
that complainant had an adequate Common Law remedy as 
to such items. 

Demurrer likewise for uncertainty and multifariousness. 

The Court over-ruled the demurrer, and defendant excepts 
to that decision. : 


Unperwoop; Hammonp & Son; HUvt1, for plaintiff. 


Froyp, for defendant. 


By the Court.—BEnNNING, J. delivering the opinion. 


One of the grcunds of the demurrer was, that the bill was 
barred by the Statute of Limitations; another was, that the 
bill was barred by the principles of equity relating to stale 
demands. These two were the only grounds insisted upon in 
the argument before this Court. 

It is very doubtful whether a suit by one partner in a mer- 
cantile partnership against the other partners, for an ac- 
count, is within the Statute of Limitations at all; whether it 
is not rather within the exception of the Statute—an excep- 
tion which includes all “such accounts as concern the trade 
of merchandise between merchant and merchant, their fac- 
tors or servants.” See Robinson vs. Alexander, (8 Bligh ; 
Ang. Lim. ch. 15, §§13, 14.) 

However, we do not find it necessary to decide this ques- 
tion. 

Each member of a partnership is its agent, to do all of its 
business. A part of the business of every partnership, is the 
payment of its debts and the collection of its credits. Ag 
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long, therefore, as there are debts of a partnership to be 
paid or credits of it to be collected, there is business of the 
partnership remaining to be done. There may be debts and 
credits of a partnership existing after a dissolution of it; 
and as long as there is any business of the partnership re 
maining to be done, the agency of each partner being, as it: 
is, an agency to do the whole partnership business, contin- 
ues. But as long as an agency lasts, the Statute of Limita-. 
tions does not begin to run, as to the matters of the agency,. 
between the principal and the agent; therefore, as long as. 
there are debts of a partnership to be paid, or credits of it to. 
be collected, the Statute of Limitations does not begin to run, 
as to the account between the partnership and any of its mem- 
bers. 

And when the Statute does not run as to the account be- 
tween the partnership and the members, it does not run as. 
to the account between one partner and the other; for in re- 
ality, that account is between, not one partner and the other, 
but between the partners and the partnership. He owes the 
partnership so much—the partnership owes him so much— 
not he owes the other partners so much, the other partners 
owe him so much. His suit is against the partnership. 

In 1847, 1850, 1851, Alfred Hammond, the partner whose- 
representative is the complainant in the bill, collected debts 
due the partnership. In 1853, he paid a debt due from it. 
The bill was commenced in January, 1853; so, that within. 
six years of the commencement of the suit, there had been in: 
existence debts due to and from the firm. Nay more: at the: 
very time when the suit was commenced, there was still out- 
standing a large note not due, belonging to the firm, on Amos 
W. Hammond, the partner who is the defendant in the bill. 

[1.] It is therefore manifest, that according to the princi- 
ples above stated, the suit, when commenced, was not barred 
by the Statute of Limitations. 

And for the same reasons, the suit was not barred by the 
principles of Equity relating to stale demands. It cannot 
with truth be said of the’complainant, that “there has been 
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gross laches in prosecuting rights or long and unreasonable 
acquiescence in the assertion of adverse rights.” (2 Story’s 
Eq. §1520.) One large item in the account. to be settled) 
was not due even when the suit was commenced. We affirm 
the judgment of the Court below over-ruling the demurrer. 





No. 98.—Bernson Roserts, administrator of Jefferson Adams,. 
deceased, plaintiff in error, vs. WILLIAM Prior, defendant 


in error. 


[1.] A contract for the hire of a negro at a stipulated price, to be paic at the 
end of the year, is a liquidated demand and bears interest. 

[2.] A debt is liquidated when it is certain how much is due and whem it is 
due. 

{3.] An unliquidated claim is one which one of the parties to the contract 
eatmot aldne render certain. 


Assumpsit, in Pike Superior Court. Tried before Judge’ 
Gxeene, April Term, 1850. 


Benson Roberts, as administrator of Jefferson Adams, 
brought an action of assumpsit against William Pryor, on the 
following account: 


Wm Pryor, to Jefferson Adams, Dr. 
1849. Jan. 1. To hire of negro boy Jim for 1848, $220 00 
Int. on same for 3 years to Jan. 1. 1852, $47 25 
1850. “ “ Hire of negro boy Jim for 1849, $225 00 
Int. for two years to Jan. 1852, $31 50 
1851. “© Hire of negro boy Jim for 1850, $225 00 
Int. for one year to Jan. 1852, $15 75 
1852. “ “ Hire of negro boy Jim for 1851, $225 00 


YOL. xx-71 
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The defendant pleaded payment. 

The only question which arose in the progress of the trial’. 
of the cause, was as to the interest. 

Counsel for the plaintiff requested the Court to charge the 
Jury, that plaintiff was entitled to recover interest on the bal- 
ance due for the hire of the negro boy Jim, from the differ- 
ent dates at which the hire was due. The Court refused to. 
give the charge, and decided that plaintiff's claim was an un-. 
liquidated demand, and did not carry interest. 

To which charge and refusal to charge Counsel for plain-- 


tiff excepted. 


Arorp & Moore; WuirTLE, for plaintiff in error. 
STaRKE, for defendant. 


By the Court.—Lumpkx1y, J. delivering the opinion. - 


[1.] Is a contract of hire for a negro at a stipulated price: 
to be paid at the end of the year, an _ account or a ai evil 
dated demand ? 

[2.] We had supposed that if any thing 1 was settled, this 
point was. In Wishet and Lawson, we stated the rule to be, 
that whenever the demand was fixed and certain, either by 
the agreement of the parties or by operation of law, that it- 
was liquidated, with or without writing. And Mr. Bouvier 
says: “* Liquidated” is that which is made clear, certain, 
manifest ; as, liquidated damages, ascertained damages; liq- 
uidated debt, an ascertained debt, as to amount. A debt is 
liquidated when it is certain what is due and how much is due: 
cum certum est an et quantum debeatur. For although it 
may appear that something is due, if it does not also appear 
how much is due, the debt is not liquidated. 

[3.] An unliquidated claim is one which one of the parties 
to the contract cannot alone render certain. (2 Bouvier’s: 


Law Dictionary, p_ 86.) 
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We despair of ever stating the rule with more perspicuity 
than we have already done, and are clear that the es 
was entitled to interest. 





No. 99.—S. S. Norris, plaintiff in error, vs. P. S. MILNER 
and others, defendants. 


{1.] Where secondary evidence has gone to the Jury by consent, and the 
party offering it has acted upon it, it is not error in the Court, at a subse- 
quent stage of the case, to -efuse to withdraw it. 


[2.] A limitation in a deed determines the estate, when the period of limita- 
- tion arrives, without entry or claim. But a condition does not defeat the 
. estate, although it be broken, until entry by the grantor or bis heirs. 


[3.] A stranger cannot take advantage of the breach of condition in 2 deed. 


Ejectment, in Pike Superior. Court. Tried before Judge 
Starks, October Term, 1855. 


This action was brought to recover a four: acre lot which 
had been conveyed by W. R. & J. B. Jones, to the plaintiffs 
.as trustees, of whom J. B. Jones was one, for a school lot. 
The deed provided that whenever it should cease to be used 
‘for that purpose, the land should revert to the grantors, and ~ 
ithe grantees should be authorized to remove such buildings 
.as they might have erected. ; 

There were on the lot a school house and dwelling, and it 
- “was in evidence that before the commencement of this action 
ithe trustees had carried away the school house. The defend- 
ant was living in the dwelling. The trustees were proved to 
have been in possession of the lot more than seven years be- 
fore suit commenced. 

In the progress of the cause, the following points arose : 
‘The plaintiffs introduced J. B. Jones, who stated that he had 
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been served by one of the plaintiffs with a subpena duces te- 
cum to produce a deed made to witness and his brother, Wm. 
R. Jones, for the lot in dispute; that before said subpena 
was served, he had handed the deed to one Wadsworth, who 
had been present during the present term of the Court; that 
Wadsworth still had the deed, and that witness had not. in- 
formed Milner (who had served the subpoena) that Wadsworth 
had the deed. 

Upon this showing, the Court permitted a copy from the 
record of said deed to be read to the Jury, the defendant con- 
senting. 

Subsequently, it was discovered that the witness, Jones, 
was a plaintiff in this action as well as a feoffor in the deed 
to them; and defendant moved to withdraw said copy deed 
from the Jury, which the Court refused. The Court was re- 
quested to charge the Jury, that as under the deed to plain- 
tiffs the land. was to revert when: said premises ceased to be 
.so used for a school house, and they had ceased to be so used, 
that the plaintiff could not recover. This the Court refused 
to charge, but charged, that if Norris was a mere squatter, 
that the plaintiff had shown title enough to recover against 
him. 

The Jury found for plaintiff and defendant excepts to the 
several rulings of the Court above stated. 


Unperwoop; Hammonp & Son, for plaintiff in error. 
—. for defendants in error. 


By the Court.—LuMPkKIN, J. delivering the opinion. 


[1.] Ought the Court to have withdrawn from the Jury the 
copy deed from the Jones’ to the trustees of the academy ? 
We think not. It had gone to the Jury by the consent of 
defendant’s Counsel. What induced them to give that con- 
sent does not appear. It may have been from the fact that » 
the original deed, if insisted on, could have been produced. 
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Neither could the Court judicially know what induced them 
to call upon the Court to revoke their consent to the intro- 
duction of this copy. They stated it-was because they had 
discovered that the person who produced the deed, under’a 
subpoena duces teeum, was one of the lessors of the plaintiff. 
And this may be true. But how could the Court know it’? 
And suppose it was, was not the party guilty of culpable neg- 
ligence in overlooking a matter apparent on the face of ‘the 
declaration ? 

Besides, the plaintiff had acted upon the consent of the de- 
fendant, that the copy deed should be read in evidence; and 
perhaps Mr. Wadsworth, who had possession of the original 
deed and who had been in attendance on the Court, prepared 
to produce it, it may be if found necessary, had left, so as to 
make it impossible to supply the primary proof, should the 
secondary be withdrawn. 


[2.] Were the plaintiffs entitled to recover possession of 
the premises under the testimony? Even upon the view ta- 
ken of the.case by the defendant’s Counsel, they would be en- 
titled to recover oue-half of the land. His position is, that 
the paramount title was out of the trustees, having reverted 
to Wm. R. and John B. Jones, the, feoffors of the trustees, on 
account of a forfeiture of the condition upon which.they held: 
that is, that it should be used for school purposes. Now ad- 
mitting this to be true, still, as John B. Jones is one of the 
grantors of the trustees and lessors of the plaintiff, the ver- 
dict must, be for half of the land. 


[8.] But what are the facts? Norris went into-possession 
either as a squatter or as the tenant of the trustees. For, al- 
though the testimony does not disclose how he got.in, the 
proof is, that he went in while the possession of the trustees 
continued. If he went in as their tenant, he cannot dispute 
his landlord’s title. If, as a squatter, he held in subordina- 
tion to the title-of the true owner, which at the time, was the 
trustees. In any event, they were entitled, therefore, to eject 


him. 
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But what has Mr. Norris to protect himself, upon the 
ground that the condition in the deed from the Jones’ to the 
trustees is broken? He, as a stranger, cannot take advan- 
tage of it. Fora condition does not defeat the estate, al- 
though it be broken, until entry by the grantor or his heirs, 
And conditions can only be reserved for the benefit of the 
grantor and his heirs. And this constitutes the distinction 
between a condition and a limitation. By the latter, tne es- 
tate is determined when the period of limitation arrives with- 
out entry or claim. And no act is requisite to vest the right 
in him who has the next expectant interest. But in condi- 
tional estates like this, there must be an actual entry or an 
-action of ejectment brought as a substitute by the grantor or 
his heirs, and by them only. We repeat, a stranger cannot 
take advantage of the breach of the condition. And this is 
the sole defence set up by Norris. 





No. 100.—Jonn SHANNON, administrator, &c. plaintiff in er- 
ror, vs. ANDREW M. FuLuer, defendant in error. 


[1.] A trustee who is individually liable for cost-in the first instance is an 
incompetent witness to testify in favor of a case to which he is a party. 
Nor does it relieve the objection that the estate is liable over to reimburse 
the trustee. 

[2.] If a witness be incompetent to testify at the time of his examination, it 
is no answer to the objection to show that he has become interested since the 
commencement of the suit, or since the time of his becoming acquainted 

- with the fact which he is called to prove. 


Assumpsit, in Monroe Superior Court. Tried before Judge 
GREEN, February Term, 1856. 


This was an action of assumpsit brought by Andrew M. 
Fuller against Robert Mays, in his lifetime, on a draft for 
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$203. Mays plead that the consideration of the draft was a 
negro man, and that the same had failed, the negro being. 
diseased at the time of sale, and that he died shortly after. 
Pending the suit Mays died, and John Shannon was appointed 
administrator on his estate and made party defendant. 

On the trial, Shannon was offered as a witness to prove the. 
failure of consideration. The plaintiff objected to his testis 
mony. The Court sustained the objection, and Counsel for 
plaintiff excepted. 


CABANISS; PINKARD, for plaintiff in error. 
TriprE; WHITTLE, for defendant in error. 


By the Court.—LumPxIn, J. delivering the opinion. 


[1.] Is an administrator a competent witness to prove the. 
failure of consideration of a draft drawn by his intestate, he. 
having no personal interest in the case, and the estate in his. 
hands being sufficient to pay the debt and cost, if recovered? 

It is fully settled, that an interest in the event of the suit, 
however small, will render a witness incompetent. And that. 
where a party to.an action has no interest in the question. 
in dispute, but is suing as a mere trustee for another person,. 
he will, nevertheless, in general, be incompetent on the ground 
of liability to costs. (See 1 Phil. on Hv. 46, 47, and notes.): 

A prochein ami or guardian suing for an infant, is incom- 
petent on this ground. Nor is it any sufficient reply that the 
estate is liable over to reimburse the trustee, provided he is 
individually liable for cost in the first instance. (Jd.) 

\ Upon these plain elementary prineiples of evidence, the 
Witness should have been excluded. 

[2.] But the ground is taken in the bill of exceptions, that 
Dr. Shannon having been a competent witness for Mays at 
the time the suit was brought, he could not, by administering 
on the estate of Mays, deprive it of the benefit of his testi-. 
mony. 

The case of Barlow vs. Vowell, (Skinner 586,) was sup~ 
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posed to have decided that where a person makes himself 
party in interest, after a plaintiff or defendant has an interest 
imhis testimony, he may not, by his own act, deprive either party 
of the: benefit of his evidence.. But although the decision of 
Lord Holt in that case may’ have been right, no such broad 
proposition is deducible from it as that first stated and which 
is' claimed here. 

The incompetency of a witness on account of interest must 
depend upon the nature of the interest, and not upon’ the 
i time when it was acquired. The votre dire is, whether he is 
interested at the time of his examination? If so, he is in- 

competent, and it is no answer to the question to show that 
he has become interested only since the commencement of 
the action, or since the time of his becoming acquainted with 
| the fact which he is called to prove. (1 Phil. on Ev. 150, 
| 151.) The case of Barlow vs. Vowell was determined on the. 
ground of fraud. 






























No. 101.—Gzorae T. Lona, plaintiff in error, vs. James H. 
Lewis, defendant in error. 






[1.] A decision refusing a new trial, the right to which depended on the 
question, whether there was sufficient evidence to support the verdict or not, 
will not be disturbed if the case was a very small one, although the evidence 
to support the verdict was very slight. 
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Assumpsit, in Henry Superior Court. Tried before Judge 


GrzeN, April Term, 1856. 








This was an action brought by James H. Lewis against 
George T. Long, for overseer’s wages, 
The defendant, among other things, pleaded the Statute 
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of Frauds, alleging that the agreement was not to be per- 
formed within twelve months. 

On the trial, it appeared in evidence that in November, 
1850, Long employed Lewis to overseer and work on his 
farm, for thirteen months, commencing on the Ist day of De- 
cember, 1850, and terminating the 25th day of December, 
1851, for which he was to pay him the sum of $150. 

About the 1st March, 1851, Lewis left the employment of 
Long. 

THomAs GALMAN, sworn for the plaintiff, stated, “that 
about the Ist March, Long told him, witness, that he had 
sent word to Lewis by a negro, that if he could do no better, 
he might quit there.” 

CuristiAN Lewis, sworn: “‘ Went with Lewis (the plain-. 
tiff) to Longs, and proposed to have the difficulty settled. 
Long said he was willing to do what was right.” 

There was much other testimony introduced unnecessary 
to be set out. The Counsel for defendant moved the Court 
to dismiss the case on two grounds— 

1st. Because the agreement was within the 4th section of 
the Statute of Frauds. 

2d. Because there was no evidence to sustain the action. 

The Court over-ruled the motion and the Jury found a ver- 
dict for fifty dollars for the plaintiff; whereupon, Counsel for 
defendant moved the Court for a new trial, on the grounds 
above stated. The Court over-ruled the motion, and Coun- 


sel for defendant excepted. 


STELL; GARTRELL & GLENN, for plaintiff in error. 


DoyaL; CLARK, for defendant. 
By the Court.—BEnNING, J. delivering the opinion. 


[1.] The declaration contains a general count for work 
and labor done by the plaintiff forthe defendant. 
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And this is the count upon which the Jury must have 
found their verdict. 

Was the case such, that the verdict found on this count 
was good ? 

The plaintiff in error insists that the evidence shows a spe- 
cial contract between the parties, and a special contract that 
was within the fourth section of the Statute of Frauds. 

The defendant in error, not admitting the contract to have 
been within the Statute of Frauds, replies that it was aban- 
doned by the parties; and that, the contract being aban- 
doncd, the defendant was entitled to be paid for his work 
and labor, whatever the work and labor were worth. 

In this we think the defendant is right, if he is supported 
by the evidence. Even if the special contract was within the 
Statute of Frauds, it was not void. That only made it a 
contract on which no action could be brought. It was a con- 
tract, therefore, which even if it was within the Statute, 
could be rescinded by the parties to it. And if once re- 
scinded, its influence of every sort would be gone; and there- 
fore, its power to affect the question of the defendant’s right 
to recover on the count for work and labor, would be gone. 

Was it rescinded? The affirmative was exceedingly slight; 
but we cannot say that there was none whatever. And in 
so small a case, we do not feel that it would be a proper ex-: 
ercise of discretion to grant a new trial, if there was any ey- 
idence to support the verdict ; especially, as if we granted a 
new trial, we should have to over-rule the decision of the 
Court which tried the case. 
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No. 102.—Joun McRory, administrator, &c. plaintiff in 
error, vs. Matrnew Sykes and others, defendants in 


error. 


[1.] A mistake in a grant cannot be rectified by seire facias or bill. 


In Equity, in Henry Superior Court. Decided by Judge 
Hi11, April Term, 1856. 


This bill was filed to correct a grant. The bill alleged 
that one Rachael McRory of Effingham County, gave in 
and drew, in the land lottery of 1821, lot of land number 188, 
in the 12th district of Henry County. 

That when the grant was issued by the State, instead of 
being issued to Rachael McRory, it was issued to Rachael 
McCrary. 

The lot of land having passed through the hands of divers 
persons, was now in the possession of Matthew Sykes. 

The bill prayed that the grant might be corrected to make 
it conform to the facts. - 

The defendant, Sykes, answered the bill, and at the trial 
Counsel for Sykes moved the Court to dismiss the bill, on the 
ground that it contained no equity. 

The Court sustained the motion and dismissed the bill, and 
‘Counsel for complainant excepted. 


EzzarD, for plaintiff. 


DoyaL, for defendants. 


By the Court.—LuMPKIN, J. delivering the opinion. 


[1.] In Walker vs. Wells, (17 Ga. Rep. 547,) this Court 
intimated pretty strongly that a mistake in a grant could not 
be corrected in this State either by scire facias or bill. We 
have heard nothing to change that opinion. 
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Whether it could be done by a proceeding in the name of 
the Governor upon the relation of the party, we will not un- 
dertake to say. Unforeseen difficulties might occur in the 
pursuit of this remedy. Legislation is needed either in the 
shape of the North Carolina Statute (cited in 17th Georgia) or 
by authorizing a suit or proceeding to be prosecuted in the 
name of the State at the instance of the party aggrieved. 

It is suggested that the North Carolina remedy by scire 
facias, will not reach the case, inasmuch as it extends only to 
defects in the body of the grant or apparent upon its face. 
It was the remedy prescribed to vacate grants fraudulently 
drawn. And there the fraud was wholly outside of the 
grant. 

But in my judgment, whichsoever way the party may turn 
in this case, he is environed with one difficulty from which 
he will find it difficult to extricate himself. If Sykes bea 
bona fide purchaser, can the Legislature, or the Courts, or 
any other tribunal rectify this grant so as to make it availa- 
ble against him? Ifhe had not the means of knowing the 
mistake, can he be made to suffer by its correction? 





No. 103.—WILL1AM B. CuapMay, plaintiff in error, vs. JOHN 
M. Smiru, defendant in error. 


[1.] The Constable is entitled to thirty-one and a quarter cents for a return 
of nulla bona, on an insolvent tax execution. 


[{3.] He is not entitled to retain his fees for this service out of monies col- 
lected on other executions. 


Certiorari, in Fulton Superior Court. Heard and decided 
by Judge But, April Term, 1856. 


John M. Smith, as Tax Collector of Fulton County, placed 
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a number of tax fi. fas. in the hands of Wm. B. Chapman, a 
Constable of said County, for collection. Smith afterwards 
moved arule in the Justice’s Court, against Chapman, for 
the money collected on said fi. fas. Chapman, in his an- 
swer, admitted that he had received $632 37 on the fi. fas. ; 
that he had paid over to the Tax Collector $520, and that he 
claimed the sum of 31} cents on each insolvent fi. fa. placed 
in his hands, upon which he had made the return of “nulla 
bona,” of which there were 616, and that he had a right to 
retain that sum out of the amount collected by him on the 
solvent fi. fas. placed in his hands.” 

The Justice’s Court held the answer of Chapman sufficient 
and discharged the rule; whereupon, Counsel for Smith sued 
out a writ of certéorari to the Superior Court. Judge BULL 
sustained the certiorart and over-ruled the decision of the 
Justices, and Counsel for defendant excepted. 


Unprerwoop; Hammonp & Son, for plaintiff in error. 


Ezzarp & Cou.ier, for defendant. 


By the Court.—LuMPkKIN, J. delivering the opinion. 


[1.] Is the Constable entitled to the fee of thirty-one and 
‘a quarter cents allowed to him by law in other cases, for ma~ 
king a return of nulla bona on a tax execution? 

After a careful examination of all the Statutes applicable 
to this subject, our conclusion is that the fee is due for this 
service; and the process by which we arrive at this result, 
is both short and simple. 

[2.] By the Tax Act of 1812 the Constable is entitled to 
the same fees, and two and a-half per centum besides, on in- 
solvent taz executions, that he isin other executions. (C0bb’s 
Dig. 1059.) By the Act of 1840, (Pamphlet, 53,) the Con- 
stable is allowed a levy fee—that is, thirty-one and a quarter 
cents, for returning nulla bona on fi. fas. generally. But 
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the Act of 1812 being passed before the Act of 1840, Con- 
stables could not claim under the Act of 1840. The Act of 
1840 was passed on the 22d of December, and the very next 
day, the Legislature passed a Tax Act re-enacting the Act 
of 1812 and declaring it in force for 1841, and from thence 
afterwards, until repealed. (Cobb, 1072.) 

This being so, the provision in the 7th section of the Act of 
1812, allowing the same fees on tax fi. fas. as in other cases, 
is made to attach to the Act of 1840, the same having been 
passed after it. 

Could the Constable retain these costs on funds in his 
hands collected on other exccutions ? 

My colleague thinks not, because neither under the plea 
of retainer or set-off, or in any other way, can the State be 
judicially coerced to pay a debt. We concur in holding 
that these costs had no lien on money collected on other 


claims. 





No. 104.—Loyp & Puram, plaintiffs in error, vs. WIGHT, 
GriFFETH & Co. defendants in error. 


[1.] If A, of one place, order goods from B of another place, and says noth- 
ing as to the mode of delivery, and B deliver the goods to a common car- 
rier to be carried to A, and the goods are lost, this does not amount toa 
delivery of the goods to A—not, at least, unless there be a usage between” 
the two places, that this shall amount to a delivery of the goods to him. 


Complaint, from Fulton Superior Court. Tried before 
Judge But, April Term, 1856. 


This was an action of complaint brought by the defendants 
in error against the plaintiffs in error, for the recovery of 
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$120 for a lot of cigars, alleged to have been sold and deliv- 
ered by them to the defendants in the Court below. 

The defendants pleaded the general issue and the Statute 
of Frauds. 

It appeared in evidence that in January, 185-, the defend- 
ants gave the plaintiffs a verbal order, in the city of Atlanta, 
tosend them from Baltimore alot of cigars. The cigars 
were accordingly, in February following, shipped in Balti- 
more on board of a schooner bound for Charleston, 8S. C. It 
did not appear that the defendants ever received the cigars, 
or that the defendants gave any instructions as to the man- 
ner in which the cigars were to be sent. 

Counsel for the defendants moved the Court to dismiss the 
case, on the ground that the contract was within the 17th 
section of the Statute of Frauds. The Court over-ruled the 
motion, and Counsel for defendants excepted. 

Counsel for defendants requested the Court to charge the 
Jury, “ That before the plaintiff could recover, he must show 
by proof that the plaintiffs had sent the cigars in the usual 
and customary manner in which goods were sent from Balti- 
more to Atlanta.”” Which charge the Court refused to give, 
but did charge the Jury, “‘ That in an action for goods sold 
and delivered, the burden of proving the sale and delivery is 
on the plaintiff; that when goods are ordered and they are 
shipped according to the order of defendant, that it is tanta- 
mount to a delivery, and if lost on the way, it is the loss of 
the defendants; that when goods are ordered to be shipped in 
a particular manner, they must be shipped as directed, or the 
defendant would not be liable if they are lost. Where no 
directions are given as to the mode of shipment, the law pre- 
sumes that the defendant intended to leave that to the dis- 
cretion of the plaintiff, and in the absenee of proof to the con- 
trary, when it is proved that the goods were shipped, the law 
presumes that they were shipped in the usual manner of ship- 
ping goods.”’ 

To which charge and refusal to charge, Counsel for de- 
fendants excepted. 
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GARTRELL & GLENN, for plaintiffs. 
Cooper, for defendants. 
By the Court.—BeEnnino, J. delivering the opinion. 


[1.] The charge of the Court seems to amount to this: 
That if A, of one place, order goods from B, of another place, 
and say nothing as to the mode of their delivery, and B de- 
liver the goods to a common carrier to be carried to A, he, 
in law, delivers the goods to A himself; and if they are lost 
by the carriers, he can make A pay for them. 

Amounting to this, was the charge right ? 

We think not. We think that such a delivery did not 
amount to a delivery to the purchaser. ‘The traveller of 
M, a tradesman residing in London, verbally ordered goods 
for M of plaintiff, a manufacturer at Paisley. No order was 
given as to sending the goods. Plaintiff gave them to de- 
fendant, a carrier, directed to M to be taken to him, and 
aiso sent an invoice by post to M, who received it. The 
goods having been lost by defendant’s negligence, and not 
delivered to M: Held, that defendant was liable to plaintiff.” 

This is the head note of Coats and another vs. Chaplin 
and another, (8 Adolph ¢ Co. N. S. 483.) 

PaTTERSON, J. said: “If the consignees had selected a 
particular carrier, it would have made a difference. Perhaps 
if they had ordered that the goods should be sent by “some 
carrier,” the delivery to any carrier might have constituted 
a. delivery to the consignees. But I do not see how the 
mere order can have the effect contended for. Morrisson, 
Dillon & Co. might have waited, or might, themselves, have 
sent for the goods. I donot see how delivery by a consignor, 
of his own accord, to a carrier can be a delivery to the con- 
signee. Therefore, I think that the consignors here may 
maintain the action.” 

WituiaMs, J. said: “TI cannot find any instance in which 
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the right has been held to pass to the consignee, where he: 
has not expressly directed the sending by some particular 
conveyance, or, at least, the sending by some conveyance or 
other. Here, there was merely an order for the goods. 
There is no evidence that anything was either said or implied 
as to the sending them. The plaiutiffs might have waited 
for further instructions; at any rate, nothing had passed 
which would give them a right against the consignees. The 
goods, therefore, were still the property of the consignors.” 

Wicutman, J.: “ To entitle the consignee to bring such 
an action as this, the property should be in him. At first, 
I was struck with the apparent applicability of Dutton vs. 
Solomonson, (3 B. § P. 582,) which case is more favorable to 
the defendants than any other cited. But there the vendee 
seems to have ordered that the goods should be sent by some 
carrier, though he did not name any one. Here it was not 
proved that any mode of conveyance was expressly ordered, 
nor that there was, as in Hart vs. Sattley, (3 Camp. 528,) 
any regular course of business between the parties in this 
respect. The case, therefore, being distinguishable from all 
those cited, we should be going farther than any authority 
has yet gone, if we held that the property was here vested 
in the vendees.” 

If this decision was right, the charge, in respect to deliv- 
ery, was not right. And we think that this decision was- 
right. (See Allen vs. Comstock § Bro. at Cassville, 1855.) 

No usage of any kind, as to delivery, was shown in the’ 
present case. 

But even if the delivery indicated by the Court in its 
charge would have been a sufficient one, under the general 
principles of law, to pass the property, it is a serious question 
whether it would have been so in the face of the 17th section 
of the Statute of Frauds. But that is a question which we 
do not decide, because it was not argued by the defendant 
in error, and because the state of the proof on the trial will 
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‘probably be such that it will relieve the case of the need of 
a degision of the question. 

It.may not be amiss, however, to refer to some authorities, 
which. bear upon the question. 

In. Addison on Contracts, the following propositions are 
laid dewn—I add to each the cases cited to support it: 

“Tf there has been no actual delivery of the thing sold,. 
there can have been no acceptance and receipt of it.” Bent- 
all. vs. Burn, (5 D. & BR. 284.) 

“As long as the vendor retains his right of lien for the 
price over the whole commodity sold, there has been no such 
acceptance and receipt as the Statute requires.”’ (Maberly 
vs, Shepherd, 3 M. § Se. 442; Tempest vs. Fitzgerald, 3. 
B. g Ald. 684; Carter vs. Toussaint, 5 B. g§ Ald. 855 ;- 
Smith vs. Sudman, 9 B. § C. 561, STT; Bill vs. Bament, 
9M. § W. 40.) 

** So long, also, as the buyer continues to have a right to 
object cither to the quantum or the quality of the goods, 
there has been no acceptance and receipt within the meaning 
of the Statute.” Howe vs. Palmer, (3 B. § Ald. 321.) 

‘The acceptance and receipt of a carrier or wharfinger, 
appointed by the purchaser to be the vehicle of transmission 
to him, are not the acceptance and receipt of the purchaser 
himself.”” (Astey vs. Emery, 4M. g S. 262; Hanson vs. 
Armitage, 5 B. § Ald. 577; Johnson vs. Dodgson, 2 M. ¢ 
W. 656 ; Nethal vs. Plume, 1 C. §& P. 272; Kent vs. Hus- 
kisson, 3 B. § P. 252; Howe vs. Palmer, 3 B. § Ald. 826 ; 
Jordan vs. Norton, 4 M. § W. 155; Percival vs. Blake, 2 
C.§ P. 514; Elliott vs. Thomas, 3M. g W.1TT; Phil- 
lips vs. Bistotle, 3 D. § R. 822 ; Baldey vs. Parker, 8 D. ¢ 
R,.220; Belcher vs. Capper, 5 Se. N. S. 315.) 

See also the following cases: (Hlmore vs. Stone, 1 Taunt. 
458 ; Dodsley vs. Varley, 12 Ad. § HE. 632 ; Edan vs. Dud- 
field, 1 Ad. § ‘EL. N.S. 302; Chaplin vs. Rogers, 1 East. 
191; Blenkensop vs. Clayton, T Taunt. 597.) 

A new trial is granted, but the granting of it is put on the 
exception to the charge. 
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No. 105.—Wa. H. Erex, plaintiff in error, ve. James B. 
OpeNA, JoHN Lyncu and P. MuLarky, defendants. 


[1.] The Attorney swore in an affidavit to hold to bail, that his principal - 
claimed that defendant owed him a named sum, &c.: JZeld, that this was 
sufficient. 


Assumpsit and setre facias against bail, in Fulton Supe- 
rior Court. Tried before Judge Bunt, April Term, 1856. 


Benjamin R. Daniel, as Attorney at Law for Wm. H. 
Erek, commenced an action of assumpsit against James E. 
Odena for $244, in which action he filed his affidavit, requi- 
ring bail of the said Odena, in which affidavit he stated “‘ that 
William H. Erek claims that James E. Odena of said county 
is indebted to him in the said sum of $244.” 

Erek was arrested and gave bond, with Lynch and Mal- 
arky as his securities. Judgment was afterwards obtained 
against Odena, and scire faetas issued against the bail, to 
which they showed for cause why judgment should not go 
against them on their bond, “ that the plaintiff nor the At- 
- torney at Law who sued out the bail process, does not swear 
in the affidavit to the amount claimed by the plaintiff; but 
the Attorney only swears that the plaintiff in the action 
claims that the defendant, Odena, is indebted to him “ in the 
sum sued for ;’’ and on this ground, moved the Court to dis-. 
miss the scire facias. The Court sustained the motion, and 
Counsel for plaintiff excepted. 


Cooper, for plaintiff in error. 
GARTRELL & GLENN, for defendant. 
By the Court.—BEnNNING, J. delivering the opinion. 


[1.] Was the affidavit sufficient? The Court below held 
that it was not. 
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The language of the Judiciary Act is, “‘such plaintiff shall 
make affidavit” ‘‘ of the amount claimed by him.”’ (Cobb's 
Dig. 477.) 

Another and subsequent Act declares, that “it shall and 
may be lawful for any agent, Attorney in fact or at law, to 
hold to bail in all civil cases, and under the same rules and 
restrictions as are pointed out in the before recited Acts on 
that subject. (Jd. 482.) 

One of these “before recited Acts” is the Statute first 
quoted. 

The language of the affidavit follows the language of the 
Statute almost literally—as literally, perhaps, as the lan- 
guage of the affidavit of an agent could. 

Why, then, is not the affidavit good? Because, as it is 
said, the affidavit is too absolute for an agent or Attorney to 
be able to take. But the Attorney did take it, and it turns 
out to be a true affidavit; for the principal has, by his suit, 
shown that he did claim of the defendant the amount men- 
tioned in the affidavit. 

We think that the affidavit was sufficient; and therefore, 
we reverse the judgment of the Court below. (See 9 Ga. R. 
610.) 
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No. 106.—ALEXANDER CocuRAN, plaintiff in error, vs. JOHN 
W. Davis, defendant in error. 


: 


{1.] The decisions made by this Court as to the want of original process, do 
not, in strictness, apply to a defect in the copy. 
L. {2.] A judgment rendered by a Couft of competent jurisdiction, whether 
right or wrong, is the law of the case until set aside or reversed. 


[3.] Where a fact is not disputed and there is abundant proof to establish it, 
a new trial will not be awarded, none having been applied for in the Court 
-below, because illegal evidence was admitted to the same point. 


Certiorari, in Fulton Superior Court. Heard and decided 
by Judge Buus, April Term, 1856. 


John W. Davis commenced an action of assumpsit against 
Alexander Cochran, in Fulton Inferior Court, on an open ac- 
count. 

At the appearance term, defendant’s Counsel moved to dis- 
miss the case because the copy process served on the defen- 
dant, was not signed by the Clerk. The Court over-ruled © 
the motion and directed the Clerk to sign the said copy pro- 
cess at that time, which the Clerk did. 

At the next and trial term of said case, Counsel for de- 
fendant again moved the Court to dismiss the case, because 
the copy process was not originally signed by the Clerk. 
The Court over-ruled the motion and ordered the case to 
trial. , 

The plaintiff offered in evidence his books in which the ac- 
count was charged. It appeared that he had clerks, and 
that some of the items were charged by them, which fact was 
proved by the plaintiff himself, and to which Counsel for de- 
fendant excepted. The Court over-ruled the exception. 
The hand-writing of the clerks by whom these items were 
charged, was also proved by two other witnesses. 

On these grounds of exception, Counsel for defendant sued 
out a writ of certiorari to the Superior Court; dt the hearing 
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of which Judge Buu affirmed the decision of the Inferior 
Court and dismissed the certiorari. 


Howe. & Cooper, for plaintiff. 


Hayeoop & Wuitakr, for defendant. 


By the Court.—Lumvk1n, J. delivering the opinion. 


[1.] As to the exception to the process, we do not think it 
comes within the reason of the decisions made by this Court 
as to original process. 

[2.] But be that as it may, the Inferior Court, at the first 
term to which this case was made returnable, decided, upon 
this objection being taken, that the omission by the Clerk to 
sign the copy process was amendable, and accordingly the 
defect was cured, and did not, in fact, exist at the subsequent 
term when the motion was made to quash the proceeding. 

The Court had jurisdiction, and no exception was taken to 
the judgment thus rendered. While that judgment stands it 
is the law of this case, whether right or wrong. 

[8.] As to the alleged error in permitting the plaintiff to 
prove the entries made by the Clerk, who was beyond the 
jurisdiction of the Court, conceding that this proof was made 
against the consent of the defendant’s Counsel, there were 
two other witnesses who established the same fact—and being 
one about which there was no controversy, and the case not 
falling under the New Trial Act of 1853, -’4, we see no rea- 
son for remanding the cause for a re-hearing, on account of 
this supposed irregularity. 
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No. 107.—Wi.t1am HENING, plaintiff in error, vs. ALISON 
Newson et al. defendants. S. & L. Mowry, plaintiffs 
in error, vs. ALISON NELSON et al. defendants. 






[1.] A debtor being arrested under a ca. sa. gave bond for his appearance at 
Court to take the benefit of the “ Act for the relief of honest debtors.” Af- 
terwards, he surrendered to the Sheriff sufficient property to pay the debt, 
and gave bond that it was subject, &c. (complying with the Statute of 

1811): Held, that he had the right so to avail himself of the Act of 1811. 















Ca. sa. in Fulton Superior Court. Decision by Judge 


Butt, April Term, 1856. 






These cases were consolidated. Alison Nelson was ar- 
rested under two ca. sas. in favor of plaintiffs in error, issued 
from Fulton Superior Court, and gave bond, with H. Muh, i 
lenbrink for security, for his appearance at the April Term, i 
1856, of said Court, to avail himself of the benefit of the 
“Honest Debtor’s Act.”” At the term of the Court to which 
the ca. sas. were returnable, Counsel for plaintiffs and de- 

fendant referred the question to his Honor Judge Butt, off 

the. bench, as to whether the defendant in ca. sa. after giving 

bond for his appearance, could, at that term of the Court, | 
discharge himself from the ca. sa. by delivering to the Sher- 
if property sufficient to pay the debt and costs, and giving 
bond and security that the property was subject, as required 
by the Statute, Judge BuLL gave the opinion that he could. 
Afterwards, Counsel for defendants, in open Court, moved 
the Court to pass the following order: 























“The defendant, A. Nelson, having delivered to T. J. 
Perkinson, Sh’ff of said county, property, in the opinion of said 
Perkinson, sufficient to discharge the said debt and all costs, 
and having given bond and security in terms of the law, that 
such property is subject to the discharge of said debts: 
Ordered, by the Court, that the said Nelson be discharged 
from custody under said ca. sas. upon payment of costs there- 
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on, and that H. Muhlenbrink, his security on the bond, be 
released and discharged from all liability on said bonds.” 


Counsel for plaintiff objected to the order. The Court. 
over-ruled the objection and passed the order, and Counsel; 
for plaintiffs excepted. 


Haryaoop & WHITAKER, for Hening. 
GARTRELL & GLENN, for Nelson. 
By the Court.—BrEnninG, J. delivering the opinion. 


[1.] The Act of 1811, “to amend the thirty-first section 
of the Judiciary Act of 1799” contains this passage: ‘And 
when an execution against the body of any defendant shall 
have been served, the party on whom the same shall have 
been served, shall be released, provided he, she or they shall 
deliver to the officer serving the same, the property which 
shall, in the opinion of nich. officer, be sufficient to discharge 
the debt and all costs, and give sufficient security to the said 
officer that the property so delivered is bona fide the property 
of the defendant or defendants, and subject to the discharge 
of the said debt.”” (Cobb's Dig. 510.) 

The Counsel for the plaintiff in error seemed to consider 
that the word “when” in this passage has the effect to re- 
strict the exercise of the right given to the very point of 
time at which the arrest takes place. But we do not think 
so. The word is frequently used in the sense of ¢f or when- 
ever ; and it is so used, we think, in this passage. 

And therefore we think, that if this Act is to govern, it 
was the right of the defendant arrested to avail himself of — 
the benefit of the Act at any time after the arrest. , 

And this Act is not at all repealed by the “ Act for the 
relief of honest debtors.’’ 

How, then, can it be insisted, that giving a bond under 
that Act precludes the party. giving it from bis rights under 


* 
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the other Act? It is true that the bond given under that 
Act is conditioned for the appearance of the principal in it 
at Court, to abide by such proceedings as may be had by the 
Court in relation to his taking the benefit of the Act. But 
this condition does not chain him down to that single mode 
of getting rid of the ca. sa. to the exclusion of every other 
mode. May he not still get rid of the ca. sa. by paying the | 
debt—by settling the case—by accepting a release—by 
showing the ca. sa. void, kc.? Most certainly. So he may | 
still get rid of the ca. sa. by availing himself of the mode 
provided for relief from arrests, by the Act aforesaid of 1811. 

We ought not to forget the words of the Constitution when : 
we go to interpret the laws in relation to imprisonment for | 
debt. ‘‘ The person of a debtor, when there is not strong | 
presumption of fraud, shall not be detained in prison after | 
delivering, bona fide, all his real and personal for the use of 















his creditors, in such manner as shall hereafter be regulated 
by law.”’ 
The judgment is affirmed. 









No. 108.—CoLumsus M. Payye, plaintiff in error, vs. JAMES 
A. Coursey, defendant in error. 






[1.] By the VIIIth section of the Tax Act of 1804, perpetuated by subsequent 
statutes, it is provided, that “ If any person or persons shall neglect or re- 
fuse to give in a return of his, her or their taxable property, or shall be 
convicted of fraud or making a false return thereof, he, she or they shall 
be liable to pay to the Clerk of the Inferior Court of the county a fine of 
ten dollars for every hundred dollars valuation so neglected or concealed, 
one half whereof for the use of the county under the direction of the Infe- 
tior Court, and the other half for the use of the informer or informers, to 
be recovered in any Court having cognizance of the same”: Held, that this : 
Act is in force, and that a gui tam action may be maintained under it to 

* recover the penalty. 
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Debt, in Fulton Superior Court. Tried before Judge 
Butt, April Term, 1856. 


This was an action of debt brought by Columbus M. Payne, 
Clerk of the Inferior Court of said county, under the direc. 
tion of said Court, and upon the information of Madison §. 
Yoakum, for the County of Fulton and the said Yoakum, 
against James A. Coursey. 

The declaration alleges, “that on the Ist aa of April, 
1854, Coursey owned and possessed real estate of the value 
of $5.000, and slaves of the value of $3.000, in the County 
of Fulton; that said land and negroes were taxable by the 
laws of the State at their full and fair market value, which 
was the sum of $8.000; that Coursey fraudulently and falsely 
returned the same to the Receiver of tax returns of said county 
at arate and value greatly below their market value—the 
land at $750, and the negroes at $1.200—whereby an action. 
hath accrued to petitioners for the use of the County of Ful- 
ton, and the said Yoakum as informer, to recover of and from 
the said Coursey the sum of ten dollars for every hundred 
dollars valuation so subjected by him to be returned,” &c. 

At the trial, Counsel for defendant moved the Court to dis- 
miss the action, on the ground that the same cannot be main- 
tained under the law and the pleadings. 

The Court sustained the motion and dismissed the action, 
and Counsel for plaintiff excepted. 


* Hayeoop & Wuitaker, for plaintiff. 


GARTRELL & GLENN, for defendant. 


By the Court.—Lumpk1, J. delivering the opinion. 


[1.] By the VILIth section of the Tax Act of 1804, which 
is perpetuated by subsequent statutes, it is provided, that “If 
any person or persons shall neglect or refuse to give in a.re- 
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turn of his, her or their taxable property, or shall be convict- 
ed of fraud or making a false return thereof, he, she or they 
shall be liable to pay to the Clerk of the Inferior Court of 
the county a fine of ten dollars for every hundred dollar’s val- 
uation so neglected or concealed, one half whereof for the 
use of the county, under the direction of the Inferior Court, 

and the other half for the use of the informer or informers, 
to be recovered in any Court having cognizance of the 
same.” 

Under this law, a gui tam action was brought against 
James A. Coursey to recover the penalty given by the Stat- 
ute for making a false and fraudulent return as to the value 
of his property. The writ alleged that instead of being worth 
$1.950, the price at which it was returned, it should have 
been valued at $8.000. 

At the trial, 2 motion was made and sustained to dismiss 
the action, upon what ground, does not appear. It is stated 
in the argument, that it was upon the idea that the delin- 
quent tax payer had first to be convicted criminally upon in- 
dictment, and fined to the amount of the penalty imposed by 
the Act, before suit could be brought. 

Such, we apprehend, is not the proper construction of the 
Statute. A gui tam action is to be brought, as here, in the 
first instance; if the Jury. find the fact, that the party is 
guilty of fraudulently returning his taxable property to the 
amount of the difference between its true valuation and what 
it is given in at, this is the conviction and the only one con- 


templated. And thereupon, the Court, by its judgment, pro-. 
ceeds to inflict the penalty which the law prescribes; that is, 


$10 on every hundred dollars thus fraudulently returned. 
This is an old Act originating as far back as 1789. (See 
Marbury § Crawford’s Digest, 477,) and one of the best in 
the book. And it should be a matter of public congratula- 
tion, that-some one has been found to enforce its provisions. 
Not that it will bring any more money into the State Treas- 
ury, but it will greatly reduce the per centage paid by hon- 


-est and conscientious citizens. All such should aid and abet 
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in the execution of this law. Instead of looking upon such 
prosecutions as odious, they should be considered meritorious 
in the highest degree. The smuggler defrauds the Govern- 
ment, but cheapens the commodity to his neighbor; where- 
as, the frauduldht tax payer, and they abound in every com- 
munity, saddles his neighbor and fellow-citizens with that 
which, under a false oath, he withholds from Cesar. 





No. 109.—Noan Lex, administrator of Larkin Formby, 
plaintiff in error, vs. James M. Hester, defendant in er- 
ror. 


{1.] A private understanding between a party and his Counsel, in reference 
to the terms of a sale, cannot be given in evidence, it constituting no part 
of the res geste of the sale itself. 


[2.] It is competent for an administrator to restrict the quantity of land 
advertized to be sold; and if public proclamation be made of the fact, pur- 
chasers will be bound by it, whether they heard it or not. 


[3.] The cases do not define the precise effect to be given to the qualifying 
expressions in a deed in such general use, “ be the same more or less.” 


[4.] If the price is fixed, in reference to the quantity of acres or measure- 
ment, then these words should count, and they will not cover a deficiency 
of one half, or two to one. But perhaps the rule is otherwise, and neither 
this nor any other term—such as by “‘estimation”—count, when the pur- 
chase is made, irrespective of the area of ground. 


In Equity, in Troup Superior Court. Decided by Judge 
WorriLl, May Term, 1856. 


Noah Lee, as administrator of Larkin Formby, deceased, 
advertised for sale certain land belonging to the estate of 
his intestate. The following is a copy of the advertisement: 
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“Agreeably to an order from the Honorable Inferior 
‘Court of Heard County, when sitting for ordinary purposes, 
will be sold before the court-house door in the town of Frank- 
lin, Heard County, between the usual hours of sale, on the 
first Tuesday in March next, the following property, to-wit: 
A part of lot of land number seventy-nine, in the 14th dis- 
‘trict of originally ‘Carroll, now Heard County, containing 
.one hundred and'forty acres, more or less, the said lot of land 
having a good farm and houses on it, and lying adjoining 
Liberty Hill. Also a part of said lot of land situated in 
Troup County containing twenty acres, more or less. Last 
mentioned portion of said lot of land will be sold before the 
court-house door in the town of LaGrange. Troup County, 
on the first Tuesday in April next. Sold for the purpose of 
distribution, and as the property of Larkin Formby, deceas- 
ed. NOAH LEE, administrator. 

Heard County, January 5th, 1848.” 


The sale took place at LaGrange at the time specified in 
the advertisement ; and this bill was filed by the purchaser, 
James M. Hester, the defendant in error, against the admin- 
istrator, to compel a conveyance of all that portion of the said 
lot number 79 embraced within the limits of Troup County. 
The answer denied that all that portion of said lot was sold 
to Hester, but insisted that twenty acres of the same, and no 
more, were sold to him. The answer also stated in a part of 
the same, responsive to the bill, that before the sale com- 
menced the administrator told Hester that only twenty acres 
would be offered for sale on that day; and that again after 
the sale, and while the notes for the purchase money were 
being prepared, the subject was spoken of between the par- 
ties, and it was then understood that twenty acres, and no 
more, had been sold. 

At the trial it was proved by the person who cried the 
sale, and by several other witnesses, that the crier distinctly 
announced from the block that twenty acres, and no more, 
‘would be sold. -One witness testified, that this announce- 
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ment was repeated several times, and that the particular por- 
tion of the lot from which the twenty acres were to be taken 
was designated. 

It appeared that Hester was present at the sale, but did 
not bid himself, having employed one Beland to bid for him, 
Beland swore that he dil not hear the crier’s announcement, 
and that he bid off the land believing that the whole of the 
Troup portion was up for sale. It was in evidence that be- 
tween thirty and forty acres of said lot lay in Troup. 

Plaintiff in error proposed to prove by JoHN L. Stepuens, 
that on the day of sale he, plaintiff, went to witness for his 
advice, as a lawyer, in regard to selling this land, and stated 
that he had reason to believe the quantity was considerbly 
more than twenty acres; that witness advised him to sell but 
twenty acres, and let the balance, if any, remain unsold for 
the present ; that plaintiff said he would do so, and both 
plaintiff and witness went immediately to the block where the 
sale was about to commence. 

The Court ruled out this evidence, so far as the same re- 
lated to the conversation between plaintiff in error and the 
witness, and the plaintiff in error excepted. 

In charging the Jury, his Honor, the presiding Judge, 
stated that the presumption of law was, that the land was 
sold, as respects boundary and quantity, according to the ad- 
vertisement; that is, as the part of said lot situate in Troup, 
and as containing twenty acres, more or less ; that if the con- 
trary was the fact, the administrator must prove it; and that 
if the administrator advertised twenty acres, more or less, 
although it might appear that only twenty acres were offered, 
cried and knocked off by the crier, yet, that should not limit 
the recovery to less than the entire portion of said lot lying 
in Troup, whatever that might be, unless it also appeared 
that the bidder heard the crier’s proclamation fixing the 
quantity, and understood that he was bidding for twenty 
acres and no more. ‘To this charge, and every part thereof, 
plaintiff in error excepted. 

Counsel for plaintiff in error requested the Court to charge, 
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that in case only twenty acres were put up, cried and knock- 
ed off, it made no difference whether the bidder heard the 
crier’s proclamation as to quantity or not, provided it were 
made plainly and distinctly, and so that he might have heard 
it by giving ordinary and reasonable attention. The Court 
refused so to charge, and plaintiff in error excepted. 

Counsel for plaintiff in error also requested the Court to 
charge, that the terms “twenty acres, more or less,” in the 
advertisement, would not embrace ten, fifteen or twenty 
acres, in addition to the twenty mentioned. But the Court 
held that, construing the advertisement altogether, these 
terms might include any number of acres, however great or 
small; and so refused the charge, and plaintiff in error ex- 


cepted. 
Oversy & BLECcKLEY, for plaintiff. 


B. H. Hitt, for defendant. 


By thé Court.—Lumpxin, J. delivering the opinion. 


[1.] The testimony of Stephens as to the private conver- 
sation which transpired between Lee and himself immediate- 
ly preceding the sale, was properly rejected. It was no part 
of the res geste. 

[2.] Next, as to what was sold. Counsel does not insist 
that the advertiooniont was conclusive; still, he attaches in 
his argument much importance to it, as showing what really 
was sold. 

The object of the advertisement is two-fold: to give notice 
to bidders, and to show that the authority granted by the 
Court has been executed. Both at Sheriff’s sale and admin- 
istrator’s sales, nothing is more common than to sell less pro- 
perty than is advertised. And we doubt not the right of the. 
administrator in this case, notwithstanding he advertised to 
sell all of lot No. 79, lying in Troup County, to limit the sale- 
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to twenty acres, or any other quantity. And whether he did 
or not, was a question of fact for the Jury. - 

If he did so restrict the sale and caused the crier to make 
public proclamation of the fact at the time the property: was. 
offered in market, all persons were bound by it, whether they 
heard it or not. It was the duty of purchasers to ascertain 
what was selling; and this they could readily do by applica- 
tion to the crier. Had this bill been filed to rescind the con- 
tract on account of the alleged mistake, it would have been 
entitled toa much more favorable hearing. For where a 
mistake has accrued as to a material or essential particular 
in a sale, forming the main or essential inducement to it, the 
buyer having been misled by the advertisement, there would 
be an apparent equity in holding that a compliance should 
not be insisted upon. There is much. in such a doctrine to 
commend itself to every man’s conscience. 

But that is not this case. Mr. Hester’s position is, that 
whatever the administrator may have sold, he bought, sup- 
posing he was getting the title to the whole of lot No. 79, in 
Troup County. And therefore, the administrator must make 
him a deed to the whole. We do not see the justice or the 
logic of such a claim. Others may have known that twenty 
acres only was selling if he did not, and regulated their bid- 
ding accordingly. And henee, the land may have been 
knocked off to him at a much lower price than it might other- 
wise have commanded. If the administrator be right in point 
of fact, the competition was for twenty acres only, and not 
for the thirty-eight or forty which the lot contains. 

We have examined the bill and answer, and we think the 
latter is responsive to the charges in the bill which relate to 
the understanding between the parties, both before and af- 
ter the sale, as to what quantity of land was intended to be 
sold and actually sold. 

[3.] The cases do not seem to define with accuracy the 
precise effect to be given in a deed to the qualifying expres- 
sions, ‘‘ be the same, more or less,” which are in such gen- 
eral use. They have been held to cover a deficiency of up- 
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wards of five out of forty-one acres. (1 Ves .f- B. 375;). but 
not of one hundred out of three hundred and forty-nine 
acres. (2 Russ. R. 570.) 

[4.] If land be sold by measurement and the price con- 
trolled by reference to this, these terms would not include a 
part or nearly. double the quantity of acres specified. But 
where a settlement or plantation is conveyed, and the price 
not fixed in reference at all to the quantity of ground, per- 
haps neither these nor any other qualifying words would 
count. 





No. 110.—DanigL McNxI.1, plaintiff in error, vs. Harvey 
RovsskEav, defendant in error. 


[1.] The answer to an interrogatory ought to be full, 30 as to meet every 
material thing in the interrogatory. 

[2.] The defendant, on 2 plea of payment to a suit on a note, examined a 
witness, who said, “It” (the note) “‘was paid off by defendant to myself, 
in harness, when I had it in possession :” Held, that this answer did not. 
show. the witness interested for the defendant. 


Debt, in DeKalb Superior Court. Tried before Judge 
Bout, April Term, 1856. ! 


This was an action of defendant brought by Harvey Ros- 
seau against Daniel McNeill, on a promissory note payable 
to John Bird or bearer. The defendant pleaded payment. 

On the trial, defendant offered to read in evidence the tes- 
timony of Exman 8. Birp, taken by interrogatories, to 

hich testimony plaintiff objected, on the ground that the 
witness had not answered the 2d cross-interrogatory, which 
read as follows: “Give the date of said note and the credits, 


VOL. xx-75 





Shae Nf Sn la eNO A Rh CRI Um 





594 SUPREME COURT OF GEORGIA. 


McNeill ‘vs. Rosseda. 





ieee 





if ‘any are on it, and their date, and the amount of each 
eredit;’’ the answer to the same being as follows: “I know 
nothing about the dates of the credit or the amount positive- 
jg, but think the face of the note was for about one hundred 
dollars, and was reduced down forty or fifty dollars by the 
eredit or credits.” 

‘The Court sustained the objection, ruled out the testimony 
and Counsel for defendant excepted. 

Defendant then offered to read in evidence the answers of 
the same witness to another set of interrogatories previously 
sued out for him. ‘To the admission of which plaintiff ob- 
jected, on the grounds— 

1st. Because the interrogatories had been ruled out at a 
former trial. 

2d. Because the witness was interested, as appeared from 
his answer to the following interrogatory : ‘‘ Was or was not 
said note ever paid off? If yea, by whom was it paid off! 
and to whom was the payment made? and who had said note 
in possession at that time?’’ The answer of witness being, 
“It was paid off by defendant to myself, in harness, when I 
had it in possession.”’ 

The Court sustained the objection, and Counsel for de- 
fendant excepted. 

The Jury found a verdict for the plaintiff for the amount 
of the note. 

Whereupon, Counsel for defendant moved the Court for a 
new trial, upon the ground that the Court erred in rejecting 
the testimony of Elijah S. Bird. 

The Court over-ruled the motion for new trial, and Coun- 
sel for defendant excepted. 


Ezzarp & Couuier, for plaintiff. 
B. H. Hitt, for defendant. 


By the Court.—Bennina, J. delivering the opinion. 


We agree with the Court below in thinking that the second 
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cross-interrogatory was not fully answered by the witness 
Bird. : 

[1.] The date of the note was a matter of some importance 
on the question of the identity of the note. The answer of 
the witness is silent as to the date of the note. 

But we cannot agree with the Court, that the witness, 
Bird, was interested on the side of the party calling him, °' 
McNeill. 

[2.] Bird was not in privity with either party to the suit. 
The verdict, therefore, let it have been on which side it might, 
could never have been used for or against Bird. And if this 
were not so, still, his interest is merely balanced; for if he 
should say that harness had been received by him from the 
maker of the note, in payment of the note, although he would 
relieve himself from the liability to the maker of the note to 
pay for the harness, yet, he would subject himself to a, lias 
bility to the owner of the note, to pay him the amount of the 
note thus collected in harness; and if he should say thag 
harness had not been received by him from the maker of the 
note in payment of the note, although he would relieve him; 
self from any liability to the owner of the note to pay him 
the amount of the note on account of having collected it in 
harness, yet, he would leave himself subject to the maker of 
the note for the price of the harness. (See 1 Phil. Ev. 56, 
56.) 

We think, therefore, that for the exclusion of this. witness 
there ought to be a new trial. ; 
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No. 111.—Mapison L. Lenore, plaintiff in error, vs. James 
C. Weeks, defendant in error. 


[!-] The Act of 1822, exempting ‘the common tools” of the debtor’s trade 
from levy and sale, ander execution, does not extend toa lawyer’s library. 


Claim, in Fulton Superior Court. Tried before Judge 
Buu, April Term, 1856. 


The following statement of facts was agreed upon by 
Counsel for the parties in the Court below : 

At the time of the rendition of the judgments on which 
the fi. fa. issued, the law books which were the subject of the 
levy, were the property of Samuel C. Elam the defendant in 
fi. fa. They were afterwards sold by the defendant in fi. fa. 
to the claimant, Madison L. Lenoir; that Elam was a prac- 
tising Attorney, using said books, 66 volumes, as his law li- 
brary; that he was a man of family, consisting of wife and 
children. At the time of the levy, the fi. fas. had been re- 
turned against the defendant, ‘nulla bona.”’ At the time 
of the purchase of the books by claimant, he was not an At- 
torney at Law but a law student, nor had he any family; 
that he bought the books in October, 1855, paid for them in 
November, was admitted to the bar in December, and the 
books were levied on in January and claimed by Lenoir; 
had no other law library and bought the books to use as a 
practising Attorney.” 

The Court decided that the books were subject to the fi. 
fas. to which decision Counsel for claimant excepted. 


BugcKLEY, for plaintiff in error. 
Unpsrwoop; Hammonp & Son, for defendant. 


By the Court.—Lumrxiy, J. delivering the opinion. 


By the Act of 1822, (Cobb's Digest, 385,) “the common 
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tools’ of a debtor are exempt from levy and sale under exe- 
cution. Is the law library of an Attorney protected by the 
Statute ? 

By the Judiciary Act of 1799, all the property, real and 
personal, of the defendant, is bound by the judgment and 
subject to its payment. The Act of 1822, therefore, being 
in derogation of the common rights of creditors to secure and 
collect their debts out of all the property of their debtors, 
ought to have a strict construction. The word tool is de- 
fned to be some simple instrument used by the hand, and 
the object of the Legislature obviously was, to exempt arti- 
cles of small value and of frequent and daily use by a poor 
mechanic, upon whose manual occupation of these tools his 
family depended for a subsistence. It was never intended 
that the debtor should be protected in carrying on an exten- 
sive trade with a large capital, even in tools, while his credi- 
tor was suffering for the money justly due him. 

What is the other articles protected by the Act? Two 


beds and bedding, common bedsteads, a spinning wheel and 
two pair of cards, a loom and a cow and calf, common tools 
of his trade and ordinary cooking utensils. Did the Legis- 
lature intend to depart so far from the strict and appropriate 


9? 


meaning of the term “ common tools,” as to extend it to all 
the utensils of a distillery, the looms, spindles, Xe. of a cot- 
ton or woollen factory, the forges and other instruments of 
a manufactory of iron, and other complicated and expensive 
machinery, costing thousands of dollars? No such construc- 
tion can be adopted without doing violence to the meaning 
of the Act. And we are entirely satisfied that a lawyer’s 
library are not common tools of trade, within the true intent 
of the Act. 

It has been suggested that the books of a scholar are ex- 
empt at Common Law from distresses. The reply to this is 
two-fold: First, the law of distresses is inapplicable, because 
the articles exempted under that law are, nevertheless, liable 
still to be seized on fiert facias. (1 Burr. 587; 3 Salk. 
136; Wills, 512.) And secondly, whatever may be the rule 








598 SUPREME COURT OF GEORGIA. 
Abbott vs. Holland. 





a 





ne 


of the Common Law, this question must be controlled in this 
State by Statute. 








No. 112.—OsapiaAnH ABBorT, plaintiff in error, vs. JAmgs H. 
>~p 
Houianp, defendant in error. 


[1.] It is no excuse to a Constable who fails to bring in a defendant whom 
he has arrested on a ca. sa. that the defendant was rescued by a mob. 


Rule, in Coweta Superior Court. Decided by Judge Ham- 
MOND, March Term, 1856. 


At the December Term, 1855, of the Justice’s Court for 
the 992d district, Coweta County, James H. Holland ruled 
Obadiah Abbott, a Constable for said district, alleging in his 
rule nisi that he had placed ca, sas. against one George W. 
Mirick in the hands of said Constable, who failed to execute 
the same. 

In answer to the rule, the Constable stated, that in July, 
1855, he did arrest the defendant in ca. sa. and placed him 
in the hands of a guard, from whom he escaped on the same 
day.; that he pursued the defendant three several times af- 
terwards, and was each time unable to arrest him until the 
7th day of October, 1855, at which time he re-arrested the de- 
fendant when he was rescued from his custody by a mob. 

* The Court, on motion, refused to make the rule absolute ; 
whereupon, Holland sued out a writ of certiorari to the Su- 
‘perior Court. 

- The Court sustained the certiorari, and ordered the Justi- 
ces in the Court. below to make the rule absolute, and Counsel 
for Abbott excepted. 
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G. M. Rozinson, for plaintiff in error. 
J. M. Pow 1, for defendant in error. 
By the Court.—Brnnina, J. delivering the opinion. 


[1.] The question in this case is, whether a Constable who 
has arrested the defendant in a ca. sa. is liable to a rule for 
an escape, if the defendant has been rescued from him by a 
“mob ?’’ The Court below held that a Constable is; and 
this decision, as we think, was right. 

The only sort of rescue which, it seems, will excuse the 
Sheriff from not bringing in the body of a defendant whom 
he has arrested on a ca. sa. is that which is by the “ King’s 
enemies.”’ A rescue by “rebels’’ or “traitors’’ will not do. 
Much less, therefore, will a rescue by a mob do. (Sewall on 
SWF 388-9; Bac. Abr'g’t “ Escape; Com. Dig. “ Res- 
con's” (D. 7.) 


A Sheriff, by the Judiciary Act of 1799, may be ruled for 
anescape. (Cobb's Dig. 1142.) 

And by an Act.of 1812, “Constables shall be subject to 
be ruled by their respective Justice’s Courts,” “ under the 
same regulations as are pursued in the Superior Court in rée- 
lation to officsrs of said Court.” (Codb’s Dig. 649.) 
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No. 118.—Nancy Goopwyn, plaintiff in error, vs. NapoLEon 
B. Goopwyn, defendant in error. 


[1.] It is not competent to impeach, by witnesses, the memory of a witness 
in order to disparage his testimony. It must be done by cross-examina- 
tion. 

{2.] Where a witness is rejected through the misapprehension of the Court, 
as to his testimony, it is the duty of the Court to allow the witness to be 
examined whenever the mistake is discovered. 

[3.] Family statements are not admissible, unless the individual member is 
present whose interest is to be affected. 

[4.] Witnesses cannot state their belief, unless accompanied with the facts 
upon which it is founded. ’ 

{5.] Possession of personal property by the vendor after an absolute convey- 
ance, is a badge of fraud; it is susceptible, however, of explanation. 

[6.] The fact that the father holds for an infant child, is not explanatory of 
the father’s possession which had commenced betore the title of the minor 
accrued. 

[7%.] If A sells property to B to defraud C, while the contract is void as to C, 
it is nevertheless good as between A and B. If B paid for the property, he 
can sue for and recover it out of A. Not so, however, if no consideration 
or price was paid. 

{8.] If the contract was executed by delivery, the Courts will not rescind 
although fraudulent. On the other hand, they will not interfere to inforce 
a contract which is both fraudulent and without consideration. 

[9.] The doctrine of estoppel does not obtain unless there be injury to one 
party or advantage to the other, resulting from the acts or declarations 
of the person to be estopped. 

{10.] The Court has a right to charge, and the Jury to find, upon secondary evi- 
dence, provided the same has been introduced without objection. 


Trover, in Coweta Superior Court. Tried before Judge 
But, March Term, 1856. 


This was an action of trover brought by Napoleon B. Good- 
wyn against Nancy Goodwyn for some nine negroes. _ 

The defendant pleaded the general issue and the Statute 
of Limitations. 

The following is the evidence in the case: 

Napoleon B. Goodwyn offered in evidence the following 
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testimony, viz: The copy will of Elizabeth Goodwyn, his 
grand-mother, by which the said Elizabeth bequeathed to him 
Winney and her children, subject to a trust deed on the chil- 
dren. Under and by virtue of said will, plaintiff claims title 
to the property in dispute in said action of trover, which bears 
date on the 1st day of October, 1830. 

Plaintiff then introduced Jonn R. Cross, who testified that 
he knew the negro woman, Winney, from 1842 to 1845 or 
1846; that she was in the possession of defendant when she 
moved from Virginia in 1843, and had, at the time of remo- 
val, in 1843, Harriet, Caroline, Julia and Ned; that plain- 
tiff, defendant and negroes all moved from Virginia; heard 
the defendant say, in Virginia, on the road and in Georgia, 
that the negroes were plaintiff’s; heard plaintiff claim them 
frequently in defendant’s presence, and defendant said they 
were his. Some one offered to buy one of the negroes in 
North Carolina, when they were removing to Georgia; plain- 
tiff said he would not sell them—that no money could buy 
them. This was said loud enough for defendant to hear it; 
heard the defendant say in 1843 or 1844, that the property 
was plaintiff’s; that he then proved the value of the negroes 
and their average value for hire. 

Josepn B. Camr’s interrogatories: I did assign the annex- 
ed instrument as a witness, and saw a copy of the same served 
upon defendant by said plaintiff, on the evening of the 13th 
day of August, 1849, at defendant’s own house, in Coweta 
County, Ga. and defendant refused to give them up, saying 
they were not plaintiff’s negroes. I was present when a 
verbal demand was made by plaintiff of defendant for certain 
negroes, to-wit: Winney, a black woman about 36 years 
old; Caroline, a yellow woman, the child of Wynney, about 
22 years old; Martha, a yellow child about two years old, 
the child of Caroline; Harriet, a yellow woman about 18 
years old, the child of Winney; Joe, a yellow child about a 
year and a half old, the child of Harriet; Ned, a black ne- 
gro boy, the child of Winney, about 13 years old; Julia, a 
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black girl about ten years old, a child of Winney; Anthony, 
a black boy about three years old, a child of Winney. 

Plaintiff demanded the aforesaid negroes of defendant at 
her own house, in Coweta County, Ga. and she refused to 
give them up. Plaintiff charged defendant with having told 
him often before that they were his negroes, saying to her at 
the same time, ma, do not you know that you told me so? 
To which defendant said nothing, placing, at the same time, 
her hands on her face, as if at great loss to know what to say, 
when Thomas and Braddock Goodwyn spoke simultaneously, 
in a loud and angry voice, saying, and repeating often, “ No, 
she never—they are not your negroes—you shall never have 
them,” &c. This produced quite an excitement, and I~ 
thought the parties would come to blows, but they did not. 
Knows nothing more that will benefit the plaintiff. 

To the cross-interrogatories knows nothing. 

Wi.t1aM BEADLEs was then sworn, who testified that he 
knew Winney and Caroline. Caroline was Winney’s child, 
about 14 or 15 years old when she came to Georgia; knew 
Harriet ; she was Winney’s child; was 12 or 13 years old 
when she came to Georgia. After Christmas, in the latter 
part of the Hollidays in ’46 or the first part of ‘47, I was. 
at defendant’s house and was complimenting her on the mar- 
riage of her children, and said to her, I suppose a certain lady 
has given Napoleon his walking papers? When defendant 
said, they need not do it, nor any other lady, for Napoleon 
was worth as much property as her father was able to give 
her ; that Napoleon had some four or five negroes, and went 
on to mention Winney, Harriet and Caroline, and said that 
his grand-mother had willed them to him in Virginia. He 
further said, that he recollected the time, and that he remem- 
bered it without having to inquire of any person, and that he 
did not inquire of any one to fix the time. 

He, on cross-questions, answered that he could not recollect 
the time when Van Buren was elected President ; when the 
court-house in Newnan was buiit; when he was subpoenaed 
in the case; and he answered, in 1846. 
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Witu1aM Bariey: Know all the negroes but Ned; proved 
their value and their hire per annum. 

Tuomas G. Kine: Had a conversation in the fall of ’45, 
in October, with Mrs. Goodwyn; was there building a screw; 
Mrs. Simms, daughter of defendant, was sick; he asked de- 
fendant why she did not send one of the yellow girls to wait 
on her? She replied that they were Napoleon’s, who was up 
‘the country and would be back after them the next fall. He 
‘is the more certain of the time because of some Justice’s 
Court papers which he has since found. Built a screw for 
Simms; went from Simms’ to defendant’s to put up a screw. 

James A. GRAHAM testified, that King built a screw for 
Beadles in *45, in the fall; thinks he went from there to 
Simms’, and from there to defendant’s; not certain. 

Jack C. LumMpKIN saw Ned in possession of Napoleon 
about his grocery, in Newnan, in 1848. 

Testimony of ExizazeTn H. Epmonpson, taken by com- 
mission: She knows the parties; that she was acquainted 
with the slaves, Winney and Caroline, and a girl by the 
name of Harriet, which she understood was the child of Win- 
ney ; and she does not recollect to have seen any other chil- 
dren of the said Winney and Harriet. She says that she 
heard Mrs. Nancy Goodwyn say that there were five negroes 
left to Napoleon B. Goodwyn by his grand-mother ; these five 
negroes were Winney and her children; she is not positive, 
but thinks it was five negroes stated at the time by Mrs. 
Goodwyn as being the number, including Winney and her 
children ; she stated that it was about the first of September, 
in the year 1843, at the house of Mrs. Nancy Goodwyn, in 
the County of Coweta, where this conversation was had; she 
states that the said negroes were then at the house of Mrs. 
Nancy Goodwyn, and she presumed they were in her posses- 
sion at that time; that she had heard Mrs. Nancy Goodwyn 
say, several times previous to the first of September, 1843, 
that said negroes, Winney and her children, were Napoleon 
B. Goodwyn’s negroes. She states she knows Caroline and 
Harriet; that they are mulatto girls—Caroline rather tall, 
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and Harriet is of a medium size; that she had seen Winney; 
that she is of a dark complexion; that she does not recollect 
her size. ‘The other children she knows nothing of; that 
the conversation was had with Mrs. Goodwyn in the month 
of Sept. 1843, at one time, and that she had heard her make 
about the same statement several other times-previous to the 
1st September, 1843, at the house of the defendant; that no 
person was present besides witness at the time and place of 
conversation; that Napoleon B. Goodwyn had said that he 
would give all that he was worth, or ever expected to be 
worth, for a certain gentleman to leave his wife; and then 
stated to witness the conversation before referred to. 

Testimony of WILLIAM MITCHELL, taken by commission : 
He says he knows the parties; that he resided on defendant's 
plantation and overseed; I know the slaves mentioned in in- 
terrogatories, which were born in Virginia; I have never 
heard defendant say any thing in reference to the ownership 
of said slaves; I heard her say, in 1840, when plaintiff pro- 
posed to hire out one of the slaves, that she could give as 
much for her as Mr. Foster, who proposed to hire her. The 
slaves were in the possession of the defendant; the plaintiff 
lived with defendant until they moved to Georgia; plaintiff 
lived with his father until his death; he died in the County 
of Brunswick, the place from whence his widow moved to 
Georgia; don’t know where plaintiff’s grand-mother, Eliza- 
beth Goodwyn, died, or who died first; that he had loaned 
defendant money. 

Plaintiff then introduced the testimony of Joun D, Prr- 
KINS, taken by commission, which was as follows: I know 
six of the negroes; I knew them last in possession of the de- 
fendant in the State of Georgia; I never heard defendant 
say any thing about the ownership of these negroes; I resi- 
ded with defendant while in Georgia as avisitor; I left 15th 
November, 1845; I know nothing about the way in which 
the negroes came in possession of the defendant; plaintiff 
lived with his father until his death, and then resided with 
the defendant until she moved to Georgia; the plaintiff lived 
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with defendant about ten or eleven months after she moved 
to Georgia; I returned to Virginia on defendant’s business. 

Interrogatories of Wu. H. Goopwyn and Srepuen P. 
Poot. Wm. H. Goodwyn: Knew Winney as the slave of 
Burwell Goodwyn; I know she had children; I do not re- 
collect their number or sex; I recollect nothing about the 
sale of said slaves. I, Stepheu P. Pool, know Winney and 
three of her children, Caroline and Harriet; Winney had 
other children, but do not recollect their number or their 
names. Winney and the children were sold by the Sheriff 
at public sale, on the plantation belonging to Burwell Good- 
wyn, in Brunswick County, Virginia, during or about the 
year 1829—I think it was during 1829. He answers, that 
Mrs. Elizabeth Goodwyn purchased Winney and her children 
.at said Sheriff’s sale; I know said Sheriff paid the debt, to 
satisfy which these slaves were sold. Both say, we are ac- 
quainted with all the parties; knew William H. Goodwyn, 
her son, and thinks he has read, or heard read, the original 
will alluded to, but it has been so long ago that I do not re- 
collect the contents of said will; I saw the original will execu- 
ted and signed as a witness; the original wiil was written by 
Joseph or Burwell Goodwyn, I do not recollect which, not 
being present when it was written. ‘They both say they do 
not know where Napaleon B. Goodwyn lived during the whole 
time prior to the removal of his mother to Georgia; they 
think he resided a part of his time with his mother—probably 
.a greater part of his time with his mother ; he thinks he wag 
residing with his father at the time the will was executed—. 
and, in fact, up to the time of his father’s death. They do 
not know the plaintiff’s age at the time referred to; Stephen 
P. Pool knew he was living with his father at the time of the 
sale of the slaves referred to; we never heard Burwell Good- 
wyn or Nancy Goodwyn say any thing about the ownership 
of the slaves; they know that the late Col. Joseph Goodwyn 
died in June of the year 1838; he acted as executor to the 
will referred to. We believed the slaves were all the time 
in the possession of Burwell Goodwyn and his widow, up to 
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the time of her removal to Georgia. We do not know wheth- 
er or not it was with the assent of Col. Goodwyn that the 
slaves remained in the possession of Burwell Goodwyn to the 
time referred to, nor do we know any thing about his con- 
senting to any legacy. 

The cross-interrogatories to the witnesses were then with- 
‘drawn by the defendant, and the answers made by the plain- 
‘tiff, as follows: 

We fully believe that the negroes alluded to did formerly 
belong to Burwell Goodwyn, and we judge, from all the cir- 
cumstances, that they are the same now sued for in Georgia ; 
we believe the negroes alluded to were always in the posses- 
sion of Burwell Goodwyn and his widow to the time of their 
removal to Georgia from Virgina. To which testimony the 
‘defendant excepted, on the ground that it was mere matter of 
opinion. The Court over-ruled the objection; and for this 
reason defendant, by her Counsel, objected, and now objects 
to said ruling as error. 

StrepHeEN P. Poor said he knew nothing that went to prove 
ita sham sale; was present at the sale, and knows it was not 
a sham sale; when the slaves were sold by the Sheriff to pay 
‘debts for which he was bound as security for Burwell Good- 
wyn; it has been so long since the sale that I can’t now recol- 
lect whether I saw any money paid by the purchaser or not. 
Pool answers, I never heard Burwell Goodwyn, or the defend- 
ant, or any of the parties, except Mrs. E. Goodwyn, in the 
matter specially mentioned, say anything about these slaves 
-after the sale. Both say, as far as we know, possession was 
never interrupted by the exeeutor; we do not recollect that 
we ever heard him say anything on the subject. 

Plaintiff next introduced the testimony of ABRAM V. WELLS 
and Exavia Foster, which was as follows: Abram V. Wells 
answers, he knows all the parties, and was well acquainted 
with Burwell Goodwyn, the person referred to in said inter- 
rogatories; he knew the woman Winney referred to, and 
knew she had children, seen them often, but he did not know 
them by name; remembers having heard the said Burwell 
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Goodwyn and Nancy Goodwyn, since the death of her husband, 
the said Burwell Goodwyn, and Braddock Goodwyn, all since 
the year 1830, say that the slaves referred to had been pur-- 
chased by Mrs. Betsey Goodwyn, and by her given to Napo- 
leon B. Goodwin; he heard each of them boast how well Na- 
poleon would be off. We heard Mrs. Nancy Goodwyn, since 
the death of her husband, say the said slaves belonged to 
Napoleon; Goodwyn, but does not recollect the time when he, 
last heard her say so, but is satisfied it was since the death 
of her husband; he thinks about the fall of 1829 or 1830, 
Winney and her children were sold at Sheriff’s sale and pur- 
chased by the mother of Burwell Goodwyn; that the negroes 
were all along called Napolean’s; that after the sale above 
mentioned, Burwell Goodwyn was considered insolvent; he 
knew that he was largely indebted, and if he had claimed the 
said property, his creditors would have seized it; that he did 
some business for the said Goodwyn, and knew such was the 
fact; that Napoleon had good credit upon the faith of those 
negroes in Virginia, while Braddock had no credit, not hav- 
ing property. 

The cross-interrogatories were then introduced by defend- 
ant, and the answers of the said Wells to them read by plain- 
tiff, as follows: 

He knows that Winney was the name of the woman for- 
merly owned by Burwell Goodwyn, and that she had chil- 
dren; that he never heard Burwell Goodwyn say that he 
held them under his mother’s will for the use of his children; 
but that he heard Burwell Goodwyn say the said negroes be- 
longed to Napoleon; that he cannot say when he last heard 
Burwell Goodwyn speak of it, but he heard him speak of it 
often since the said sale; that he never heard Mrs. Goodwyn 
say said negroes were paid for with her husband’s money, or 
that they belonged to her children; but that she always said. 
said negroes belonged to Napoleon; that he cannot recollect 
the last time he heard Mrs. Goodwyn speak of the matter ; 
that she, Mrs. Goodwyn, was in the habit of visiting his house, 
and that he there heard her often speak of the said negroes.. 
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Exava Foster answers as follows: He knows the par- 
ties in said cause, and was intimate in the family, but that 
he did not know Burwell Goodwyn; he died before he moved 
to Brunswick; he knew the woman Winney and her children, 
Caroline and Harriet; that she might have had other chil- 
dren; that he did not recollect them; that he never saw 
Burwell Goodwyn; that he heard Mrs. Nancy Goodwyn fre- 
quently say since her husband’s death, that the said Winney 
and her children belonged to Napoleon; that they were pur- 
chased by his grand-mother; he cannot say the exact time 
when he last heard her speak of the matter, but that he is 
satisfied that he heard her say as much a short time before 
she left Virginia; that he did at one time make application 
to Napoleon Goodwyn to hire Caroline, but that he is not dis- 
tinct in his recollection as to the conversation; he thinks he 
first applied to Napoleon’s mother, and when he consulted 
her, she told him to sce Napoleon, saying the negroes belong- 
ed to Napoleon; the conversation took place at Mrs. Good- 
wyn’s; he could not recollect the precise time, nor could he 
say whether Napoleon was present when he spoke to his 
mother ; he was intimate in the family; heard Mrs. G. re- 
peatedly say that the negrocs belonged to Napoleon, and that 
he heard Napoleon B. frequently say, in the presence of the 
family, the said negroes belonged to him, and he never heard 
any of the family deny it. 

The defendant objected to so much of the answers of the 
witnesses as related to what he heard the family say, and as 
related to what he heard plaintiff say in the presence of the 
family, in regard to the ownership of said negroes, it not ap- 
pearing that defendant acknowledged plaintiff’s title, or heard 
any other member of the family do so at the time referred 
to by witness, or that the defendant was present and heard 
the plaintiff set up his claim to said negroes. The Court 
over-ruled the objection and admitted the testimony, and the 
defendant excepted to the decision. The defendant withdrew 
the answers to the cross-interrogatories propounded to. this 
last named witness, and they were read by the plaintiff, as 
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follows: Witness answered that he did not know that they 
were the same negroes, but that Winney, Caroline and Har- 
riet were the names of the negroes in Mrs. Goodwyn’s pos- 
session and claimed by Napoleon; he never saw Burwell 
Goodwyn; he never heard Mrs. Goodwyn say the negroes 
were purchased with her husband’s money, but she always 
said the negroes belonged to Napoleon; that he could not 
say the last time he heard Mrs. Goodwyn speak of said ne- 
groes; that he heard her speak of them repeatedly at her 
own house and in the presence of all the family; that Mrs. 
Goodwyn visited his (witness’) house very often, and that he 
has heard her there say the negroes belonged to Napoleon. 
The witness cannot recollect who was present when he spoke 
to Mrs. Goodwyn about the hiring of the girl Caroline, or 
whether any one; that the conversation occurred at Mrs. 
Goodwyn’s house. 

The plaintiff also introduced the testimony of Wrii1aM H. 
Goopwyn, taken by commission, which was as follows: Wit- 
ness has never examined the original will of Elizabeth Good- 
wyn, though he witnessed it; he is not acquainted with the 
hand-writing of Burwell Goodwyn; have seen him write ; 
saw him write the last will of Elizabeth Goodwyn, to which 
he was a witness; has never heard Burwell Goodwyn make 
any allusion to the will of Elizabeth Goodwyn; knows the 
slave Winney alluded to; does not know who carried her to 
Georgia; does not know in whose possession they were in 
Virginia after the death of Burwell Goodwyn. 

Answers to cross-interrogatories: Witness was present 
when Elizabeth Goodwyn made her will; was quite young at 
the time, and does not recollect the conversation that passed 
between Burwell and Elizabeth Goodwyn on that occasion, 
and did not know, at the time that Elizabeth Goodwyn made 
her will, anything of its contents ; he does not know for what 
purpose or why Winney and her children were willed to Na- 
poleon B. Goodwyn; has never heard, as well as his memory 
serves him, Elizabeth Goodwyn say anything in respect to 
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the matter; he knows nothing in relation to the deed of trust, 
or what has become of it; he does not know that said deed 
of trust was made for said Burwell and his children’s benefit ; 
he does not positively know that said negroes remained in 
possession of Burwell Goodwyn after said Sheriff's sale, but 
thinks they did; does not know how long said negroes-were 
in possession of Burwell Goodwyn, if at all; is not positive, 
but thinks said slaves, Winney and her children, were in pos- 
session of said Burwell Goodwyn at the time Elizabeth Good- 
wyn made her will; does not know positively that said 
slaves remained in said Burwell’s possession up to the time 
of his death, but suppose that they did; has never heard de- 
fendant claim said negroes; cannot answer anything of his 
own knowledge in reference to the possession of said negroes 
by Burwell or Nancy Goodwyn after the Sheriff’s sale; has 
never heard Elizabeth Goodwyn say anything in reference 
to Winney and her children being given to said Napoleon for 
the purpose of shielding them from debts of said Burwell 
Goodwyn; recollected nothing of the deed of trust; never 
heard Elizabeth Goodwyn mention a deed of trust, or any- 
thing relating to it; never heard Elizabeth Goodwyn say she 
bought Winney and her children at Sheriff’s sale and paid 
for them with said Burwell’s money. 

The plaintiff also introduced the testimony of StepuEn P. 
Poo, taken by commission. Witness answers that he never 
did examine the original will of Elizabeth Goodwyn, deceas- 
ed; is acquainted with the hand-writing of Burwell Good- 
wyn, deceased; has seen him write divers times; has seen 
writing that he acknowledged to be his; never heard Bur- 
well Goodwyn say he wrote the will; knew the negroes, 
Winney and her children; they were bought by Elizabeth 
Goodwyn; does not know who carried them to Georgia; they 
were in the possession of Nancy Goodwyn after the death of 
Burwell Goodwyn; has never heard Burwell Goodwyn or his 
wife say anything in relation to the ownership of said slaves, 
Winney and Caroline. 

Answers to cross-interrogatories: Witness was not present 
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at the writing of the will, and knows nothing of any conver- 
sation that took place; does not know for what purpose they 
were willed to Napoleon; knows nothing of an agreement 
with the Sheriff to exempt them from said Lurwell’s debts’; 
never did hear said Elizabeth say, or Burwell, in her pres- 
ence, say, uncontradicted by her, that such an arrangement 
was made; knows nothing about the deed of trust, its place 
of deposit, or what has become of it, for whose benent, or that 
there even was one made; knew but little of Winney and her 
children after he had them sold at Sheriff’s sale; never saw 
them but once afterwards. 

The plaintiff then closed his testimony. 

Defendant opened his defence to the Jury and introduced 
Henry Fry, as witness, to prove that sometime during last 
fall, William Beadles had several hogs at Mark North’s, with 
whom said Fry was living and attending to his (North’s) 
farm; that he (Fry) notified said Beadles of the fact, and 
that said hogs were troublesome, and that he (Beadles) must 
get them away; Beadles told witness to put up the hogs in 
a pen, and then he would get them away, which said witness 
done; that Beadles failing to get the bogs away, witness 
again mentioned the matter to him sometime afterwards, and 
stated to Beadles that he would charge him for fattening his 
hogs ; Beadles replied that he would not pay him after neg- 
lecting to tell or:inform him about the matter; witness re- 
plied that he had told him several times about it, and Beadles 
mentioned that: he had never heard a word about it before. 
This testimony was offered to show the character of the mem- 
ory of Beadles by the defendant, and rejected by the Court’; 
to which decision, Counsel for defendant then and there ex- 
cepted. , 

Defendant then introduced Joun W. PowE.1 and proposed 
to prove, that in the summer of ’48 or ’49, witness had a 
conversation with plaintiff, independent of and without au- 
thority from any person, either to settle, or to compromise, 
or make any treaty with regard to the property in dispute; 
in which conversation witness told the plaintiff that he (the 
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plaintiff) knew that the slaves bequeathed in Mrs. Elizabeth 
Goodwyn’s will, was intended not to give him the pro- 
perty, but_to secure it to Burwell Goodwyn and his chil- 
dren, and to prevent the property from being sold to satisfy 
the creditors of the said Burwell Goodwyn. The plaintiff 
admitted that it was true that the item in said will was made 
for the purposes aforesaid ; whereupon, the plaintiff proposed, 
through witness, to compromise and settle said case, and at 
no time before. ‘The plaintiff did not, in said conversation, 
at any time, say that his admission of statement to witness 
was confidential, or make any caution or reservation to this 
effect; which testimony said Court rejected, and to which 
ruling of the Court Counsel for defendant excepted. 

After the parties had closed their testimony, the defendant 
having reduced the above testimony to writing, again offered 
the same on the part of the defendant, and appealed to the 
discretion of the Court to allow and permit the witness to 
testify in said cause, which motion was over-ruled by the 
Court, and defendant excepted. 

Tuomas D. Goopwyn, sworn for defendant, and testified : 
That he had no interest, and-had been acting as the agent of 
his mother, the defendant, and hired the negroes out every 
year as the agent of his mother; that a short time after the 
death of his father (Burwell Goodwyn) in 1835, a controversy 
took place between his mother, the defendant, and plaintiff, 
in relation to the ownership of this property. Plaintiff pro- 
cured a copy of Elizabeth Goodwin’s will, and would fre- 
quently find fault with defendant for whipping his negroes. 
Defendant would tell him the negroes were not his. Witness 
eame from Virginia to Georgia with defendant and the ne- 
groes, and has no recollection of any such incident by the 
way as that testified to by Mr. Cross, in regard to the offer 
to purchase one of the negroes on the road. They came from 
Virginia to Georgia in February, 1848. Frequently in Vir- 
ginia, and afterwards in Georgia, witness heard conversa- 
tions between plaintiff and defendant, as he has stated. In 
1843, November or December, plaintiff proposed to hire these 
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negroes to the defendant for: fifty dollars, when defendant 
replied to him she would not hire her own negroes, and that 
the negroes were hers and not his. Plaintiff then came down 
to five dollars, when the defendant made the same reply. 
Plaintiff came back-from Tennessee, and in 1847, plaintiff 
and Braddock Goodwyn spoke of renting a place and farm- 
ing together. Witness asked him where he was going to get 
negroes to work his farm? Plaintiff said he was going to 
take the negroes—that they were his; defendant told him 
he had no negroes there—that these negroes were hers. 
Plaintiff is witness’ brother, and is now about 40 years of 
age; plaintiff was born in 1815 or "16; three years between 
witness and plaintiff; witness’ father died 14th February, 
1835. Witness was present at the Sheriff’s sale in Virginia 
when Winney was sold—Burwell Goodwyn also present; the 
negroes were bid off by a man named Oliver, a friend of Bur- 
well Goodwyn’s, whom he had sent for to attend the sale. 
Said negroes were sold on the plantation of Burwell Good- 
wyn, and were never at any time out of his possession, up to 
his death. In 1848, plaintiff returned to Virginia, and did 
not return to Georgia until near Christmas, 1846. Witness 
further stated, that in the several conversations referred to 
in the testimony of William Beadles, that he (Beadles) told 
him that the conversation with defendant took place in 1843. 
Witness thinks he said to Davis Owen, when he wished to 
buy one of the negroes, that the property was claimed by 
both the plaintiff and the defendant. 

The defendant introduced Dr. C. H. Situ, who testified, 
that William Beadles came to him and stated that he wished 
to see his wife; that he was uncertain at what time the con- 
versation took place about the negroes with defendant, and 
that he thought she could refresh his recollection on that point. 

B. Goopwyn heard the plaintiff offer to hire the negroes in 
dispute to defendant in 1843, who refused to hire them at 
fifty dollars and at five dollars; denied his right to them and 
claimed them as her own property. In 1847, witness and 
plaintiff talked of renting a farm; defendant asked plaintiff 
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where he would get negroes to work his farm; he said he 
would take the negroes in dispute; defendant replied to him 
that they did not belong to him; that they were her prop- 
erty and he should not have them. Witness was present, in 
1848, when plaintiff borrowed of defendant boy Ned, one of 
the negroes-in dispute, to wait upon him at his grocery in 
Newnan; and afterwards, said boy was returned. Plaintiff 
proposed, in the presence of Paul Dominick, to give witness 
two negroes, if he would go right in the case. Plaintiff told 
witness that he would have abandoned the case long ago, if 
his lawyers would have permitted him to do so; that they 
had paid out money for him and would not let him do so. 

Henry Goopwyn heard plaintiff propose, in 1848, when 
about leaving for Virginia, to hire the negroes to defendant ; 
defendant refused to hire them, denied his right to the prop- 
erty, and said they were her own property ; and afterwards, 
frequently heard plaintiff claim the property, and defendant 
deny his right to it and claim it as her own; defendant has 
always managed and controlled these negroes as her own, 
ever since witness can recollect; he is a younger brother of 
plaintiff, about 23 years of age; also, that plaintiff had stated 
to him that he would have abandoned this suit if his lawyers 
would have permitted him; and that plaintiff further stated 
to him, that William Beadles was mistaken; that it was in 
1843 when he addressed Miss Nancy Edmondson, now Mrs. 
Nancy Smith. 

The defendant then introduced the tax books of Coweta 
County for 1848 and ’49, from which it appears that plain- 
tiff did not return these negroes as his property. 

Joun W. Powe t proved that in 1848 he had a conversa- 
tion with plaintiff, in which plaintiff proposed to sell to wit- 
ness his grocery, for which plaintiff had agreed to give one 
thousand dollars, and his claim on said negroes for fifteen 
hundred dollars; witness replied, that if plaintiff would make 
him a good title he would give it, to which plaintiff made no 
reply. 

Tbe defendant also introduced the testimony of Mrs. Nan- 
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cy Smith, who was examined by commission, and which was 
as follows: Witness answers that her maiden name was Nan- 
cy E. Edmondson; that Napoleon B. Goodwyn was in the 
habit of visiting her father's house the first years that he came 
to Georgia from Virginia; that he was there several times with 
his sister ; that was in 1843; that subsequently he visited the 
State of Tenn. and after his return to Georgia he visited her 
father’s again, which she thinks was in the year 1846 or ’47 
—she thinks probably it was in 1847; she (witness) was not 
married until the year 1849; she states that Mr. William 
Beadles applied to her at one time to know what year she 
was addressed by Mr. Napoleon B. Goodwyn; that she an- 
swered him:that ha(Napoleon B. Goodwyn) had never ad- 
dressed her at any time. 

The defendant then closed, and plaintiff introduced Davis 
OweEN, who proved that Thomas D. Goodwyn stated to him, 
when he applied to buy the girl Caroline, that she belonged 
to the plaintiff, who was then near Nashville, Tenn. 

The Court charged the Jury, that to entitle the plaintiff 
to recover, he must prove—lIst. Title in himself, and a right 
to the possession at the time of the commencement of the ac- 
tion. 2d. Possession by the defendant. 3d. A conversion 
by the defendant, and what amounts to a conversion; and 
4th. The value of the property. 

That it was proper to inquire where the title to the prop- 
erty originally vested. Ifin Burwell Goodwyn, had it ever 
passed out of him, and how? ‘That a seizure and sale by the 
Sheriff, if legal, would vest in the purchaser all the title 
which the defendant had; that the law presumes a Sheriff’s 
sale bona fide, in the absence of proof to the contrary; that 
continuance in possession by the defendant, though a badge 
or circumstance indicating fraud, might be explained, and 
the possession of a father for a minor child, living with him, 
might be a satisfactory explanation. If the title to the pro- 
perty remained in Burwell Goodwyn till his death, it still 
continues in his estate, unless it has been administered ac- 
cording to law; and neither the plaintiff nor the defendant 
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having any title, the plaintiff cannot recover. But if Eliza- 
beth Goodwyn purchased the property at Sheriff’s sale, al 
though the sale was illegal or fraudulent, if Burwell Goodwyn, 
with a knowledge of his rights, acquiesced in that sale, and 
in any subsequent disposition of it by will or otherwise by 
Elizabeth Goodwyn, then he would be estopped from denying 
her right and the right of those who derived title from her ; 
that then, if Jury should believe that the title of this prop- 
erty vested in Elizabeth Goodwyn, the next inquiry is, has it 
ever passed out of her, and to whom, and by what means? 
A bequest of the property by her last will and testament, 
would convey the title, subject, however, to the special title 
conferred by law on the executor, to enable him to control 
the estate for the purposes of distribution, payment of debts, 
&c.; that before a legatee could sue even for a special lega- 
cy, there must be an assent of the executor, either express 
or implied; that assent might be inferred even from slight 
circumstances, particularly after a considerable lapse of time, 
such as the permission by the executor for the property to 
go in the possession of the legatees and remain there a con- 
siderable time, or into possession of any one else for the time, 
to be controlled for him or his benefit. But there must be 
some evidence of assent, either expressed or implied, or that 
the plaintiff could not recover. If title, then, ever vested in 
the plaintiff, it has continued in him, unless it has been di- 
vested by his own act or by operation of the law, or unless 
he is barred by the Statute of Limitations, and this it is in- 
cumbent on the plaintiff to show; that though Burwell Good- 
wyn may have been estopped by his acts and acquiescence 
as aforesaid, yet the defendant is not bound by his acts, un- 
less she claims under him—of which there is no evidence. 
His declarations while in {possession of the property, and 
made against his own interest, may be evidence of ownership 
in Elizabeth Goodwyn, but the defendant may rebut that ev- 
idence and show that no title ever vested in her; that the 
defendant is, however, bound by her own acts, declarations 
and acquiescence in"plaintiff’s title. It is then proper to in- 
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quire how the defendant acquired possession of the property, 
whether as her own or the property of the plaintiff. If she 
took possession of it as the property of the plaintiff to hold 
it for him, and recognized his right and ownership of it, then 
while this relation existed she could not avoid his right to 
recover it, whatever may have been the defects of his origi 
nal title; that the recital in the will, that a part of the ne- 
groes were subject to a trust deed, could not bar the plain- 
tiff’s right to recover, unless it were shown that the condi- 
tions of that trust were inconsistent with the plaintiff’s right 
to the possession of the property at the time of the com- 
mencement of the action; that if the defendant held the pro- 
perty as the property of the plaintiff, the Statute of Limita- 
tions would newer commence running in her favor so long as 
that relationship existed. But when she denied the plain- 
tiff’s right and commenced holding adversely to him, and 
this fact is brought to his knowledge, so soon as he is notified 
that the defendant is holding adversely to him, he must sue 
within four years or his right of action is barred, unless, sub- 
sequently, she acknowledges his right to the property; and 
in that case, her acknowledgment that she held the property 
as his, would take the case out of the operation of the statute 
until she repeated her adverse claim and that fact was brought 
to the notice of the plaintiff. If the defendant has acknowl- 
edged the plaintiff’s right within four years preceding the 
commencement of the suit, his action is not barred; but if, 
on the other hand, she was in the continuous adverse posses- 
sion of the property for four years next preceding the com- 
mencement of the suit, then his claim is barred, and the law 
is imperative that he cannotrecover. The Court also charged 
the Jury as to the credibility of witnesses—the nature of ad- 
missions—conflict of testimony—the measure of damages, 
and the form of their verdict. 

The defendant’s Counsel then requested the Court, in wri- 
ting, to charge as follows: 1st. That the Jury should be sat- 
isfied from the evidence, that the plaintiff had the title to the 
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property sued for, and a right of possession at the time of the. 
conversion, to entitle him to recover, whether the defendant 
originally obtained possession by right or by wrong; which 
the Court charged, substituting the word believed for satisfied. 
2d. That as the plaintiff claims title under the will of Eliza- 
beth Goodwyn, it is necessary further that the Jury should 
be satisfied, from the evidence, that she owned the property 
at the time of the execution of said will, and had the right to 
bequeath the same; which the Court charged, substituting 
the word believe for satisfied. 3d. That as the plaintiff at- 
tempts to trace title into Mrs. Elizabeth Goodwyn by reason 
of a Sheriff's sale, it is necessary that the Jury should be sat- 
tefied, from the evidence, that she bid off the property at said 
sale and paid the purchase money; and moge especially if 
the Jury should believe, from the evidence, that the property 
remained in the possession of Burwell Goodwyn, the father of 
plaintiff, which the Court charged as requested, substituting 
the word believe as before, and with the following addendum, 
to-wit: but these facts may be proven as well by circumstan- 
ces as by positive proof, and that if the Jury believe, from 
the circumstances proven, including the conduct, admissions 
and acquiescence of Burwell Goodwyn while in possession of 
the property, or of defendant while in possession, they may 
so find. 4th. That if it has not been sufficiently proven, to 
the satisfaction of the Jury, that Mrs. Elizabeth Goodwyn 
bought the property at Sheriff’s sale and paid for it, then the 
simple fact that Burwell Goodwyn was present at the time 
the will was written and made no objections, (if the Jury 
should believe this fact to have been proven,) is not sufficient . 
in law to confer title on Elizabeth Goodwyn, or to divest title 
out of any other person; and that no subsequent declarations 
of Burwell Goodwyn or the defendant, or any one else, could 
alter or change, or in any manner affect the right of the par- 
ties acquired under the Sheriff’s sale; which the Court de- 
clined to charge in the languagerequired. 5th. Thatthe Jury 
must be satisfied, from the evidence, to entitle the plaintiff to 
recover, that the title of the plaintiff to the property in dis- 
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pute is clear, absolute and paramount to all other titles; and 
that if they should be of the opinion, from the evidence, that 
the title to said property is in the third person, or that the 
title of the plaintiff is uncertain and doubtful, the plaintiff 
will not be entitled to recover; which the Court charged, 
omitting the words in ¢talics, and substituting the words, “ or 
that the plaintiff has not a legal title in himself,” and substi- 
tuting the word believe for be satisfied. 6th. That it is ne- 
cessary, further, to entitle the plaintiff to recover, for him to 
prove to the satisfaction of the Jury, that the executor of the 
will has assented to the legacy ; which the Court charged as 
requested, substituting for the words in ¢talics, “ that the Ju- 
ry should believe from the evidence,” and adding, that the as- 
sent may be either expressed or implied, and inference from 
circumstances as heretofore stated. 7th. That if the Jury 
shall be of opinion, from the evidence, that the defendant has 
been in the continuous, adverse possession of the property, 
claiming it in opposition to the rights of said plaintiff for four 
years or upwards, before the commencement of the suit, then 
the plaintiff is barred, and his title, if he ever had any in said 
property, is defeated and gone; which the Court charged as 
requested, with the addition, “‘ unless within the time she has 
acknowledged the plaintiff's right tothe property.” Tth. 
Where a title is set up in a party, by virtue of sale, author- 
ized by law, it is necessary to show, in order to divest the 
title of the original party and vest it in the purchaser, that 
the sale was legal and all the requirements of law have been 
complied with; which the Court charged as requested and 
added that these facts may be proven by circumstances, as 
heretofore charged. 

To which said charge, as given by the Court, and refusal to 
charge as required by Counsel for defendant, and the several 
rulings and decisions of the Court, in admitting and rejecting 
the evidence as heretofore stated and specified, the Counsel 
for said defendant excepted. 
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‘Overby; FREEMAN & Sims, for plaintiff in error. 


McKiIn ey, for defendant in error. 


By the Court.—Lumpxiy, J. delivering the opinion. 

[1.] No authority has been produced to justify it, and we 
know of no practice to sanction the introduction of testimony 
not to impeach the veracity but the memory of the witness. 
It would be attended with great inconvenience, and hinder 
and delay the progress of business, by turning aside to form 
these collateral issues. Once open the door to this sort of 
investigation, and it would not be restricted to the memory, 
but would apply to any real or supposed deficiency in any 
other mental faculty. 

By a cross-examination of the witness himself, as was done 
in this case, the Jury, whose province it is, will be enabled 
to decide, satisfactorily, as to the credit or weight rather to 
be attached to the testimony. 

[2.] We are clear, that the Court was wrong in excluding 
- the evidence of John W. Powell; he was a competent wit- 
ness, and his testimony was material. And the party intro- 
ducing him was not to be deprived of the benefit of it by a 
misunderstanding of the proof, on the part of the Court, 
that the admissions of the plaintiff were made to the witness 
under a negotiation for a compromise. The appeal to admit 
him when the mistake was discovered, was to the justice, and 
not to the discretion of the Court. 

[3.] As to the acknowledgments made by the family, that 
the negroes in dispute belonged to Napoleon B. Goodwyn, 
and the claim set up by him to the property in the presefice 
of the family and acquiesced in by them—the legality of this 
proof turns upon the fact of whether or not Mrs. Goodwyn 
was present. If so, they should have been received ; if not, 
rejected. 

[4.] As to the belief of the two witnesses, William H. 
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Goodwyn and Stephen P. Pool, it was improper, unless they 
stated the facts upon which that belief was founded. They 
might have testified as to the best of their recollection, that 
the negroes were the same that formerly belonged to Burwell 
Goodwyn; that they were in his possession up to the time of 
his death, and subsequently in that of his widow, until she 
removed to Georgia. 

[5.] The first error in the charge of the Court is, that the 
possession of Burwell Goodwyn might be explained by his 
holding the property for Napoleon, his minor son. 

[6.] The negroes were sold in 1822. The will of Mrs. 
Elizabeth Goodwyn, bequeathing this property to her grand- 
son, Napoleon, was not made until the fall of 1830. Of 
course his title did not accrue until after that time. And 
yet, the negroes never changed possession, but were held by 
Burwell Goodwyn all this while. The circumstance referred 
to by the Court, therefore, did not explain the character of 
Burwell Goodwyn’s possession. 

[7.] But the main error in the charge, and one which goes 
to the foundation of the case, was, in instructing the Jury 
that if Elizabeth Goodwyn purchased the property at Sher- 
iff’s sale, and Burwell Goodwyn acquiesced in that sale, and 
in the subsequent disposition of it by the will of Elizabeth 
Goodwyn, that then he would be estopped from denying her 
right, as well as the title of Napoleon, notwithstanding the 
sale was a sham. 

[8.] Whether this be so or not, depends upon another very 
material fact, namely: Whose money paid for this property ? 
If Elizabeth Goodwyn’s paid for it, then it was hers, and she 
was entitled to will it with or without the consent and acqui- 
escence of Burwell. If, on the other hand, his money paid 
for it, not having got possession of the negroes, she never 
could have recovered them from him during her lifetime ; 
neither could she will them after her death so as to enable 
her legatee to do so, notwithstanding the acquiescence of 
Burwell in the will, unless detriment resulted therefrom. 
[9.] Has any been proven? Is it shown or attempted tg 
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be shown, that but for willing this property to Napoleon, his 
grand-mother would have given him other property? How 
is he damnified so as to entitle him to the application of the 
doctrine of estoppel? His creditors who might have trusted 
him upon the faith of this legacy, are not before the Court 
complaining. Indeed, he could have had none at that day, 
on account of his tender years. Has any advantage accrued 
to Burwell Goodwyn, either over Mrs. Elizabeth Goodwyn or 
Napoleon? 

[9.] In the absence of all this, he is not estopped ; and upon 
the hypothesis that his money paid for the property at Sheriff’s 
sale, any act, declaration or agreement, on his part, is without 
consideration, and cannot be enforced. This arrangement, if 
fraudulent, can no more be enforced against him than its res- 
sision could be at his instance, did the opposite party have 
possession. ‘The law and the Courts will leave them all where 
it found them. And the maxim of portior est applies. 

If A sells property to B to defeat C, and A pays for it, 
although under the Statute of Elizabeth, the transaction is 
void as to C; still, it is good as between A and B; and A 
can recover the possession. Not so, however, if A paid noth- 
ing. IfB obtained possession, he could hold it as against 
A, and volunteers under him. But if he failed to get pos- 
session, he cannot ask the aid of a Court to compel the exe- 
cution of the covinous contract. 


Here, then, is the hinge upon which this case turns, to- 
wit: The bona fides or mala fides of the real or pretended 
Sheriff’s sale, and the further inquiry of injury or no injury 
to Napoleon by the acts and acquiescence of his father in the 
sale and will. 


[10.] We hold that the Court was authorized to charge as 
it did, respecting the Sheriff’s sale. The parol or secondary 
evidence had been let in without objection; and the Jury, 
therefore, had a right to pass upon it. That the execution 
or judgment under which the sale was made, would have been 
higher proof, if insisted on, there can be no doubt. Failing 
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to procure this after due search, secondary proof would be 
admissible. 

Although the Court might have been. a little more guard- 
ed, perhaps, in stating the law, as to the Statute of Limita- 
tions, we think he charged it substantially as laid down by 
this Court, when this case was up before. 





No. 114.—Quincy R. Borrne and his Wire, plaintiffs in-er-' 
ror, vs. JAMES D. Ro.uuins, executor, &c. defendant. 


[1.] When the answer swears off the equity of the bill, the injunction ought, 
in general, to be dissolved. 


In Equity, in Heard Superior Court. Motion to dissolve 
injunction. Decided by Judge HamMMonp, at Chambers, 
June 28th, 1856. 


This bill was filed by Boring in right of his wife and as 
next friend for A. A. Houston, Brajonia Houston, B. Hous- 
ton and William S. Houston, minor children of John Hous- 
ton, deceased, against James D. Rollins, executor of the last 
will and testament of John Houston, deceased. 

The bill alleged that John Houston died, leaving his last 
will and testament—by the Ist item of which “he desired. 
that all his just debts should be paid. 

“2d. That as his children should become of age or marry, 
he desired that each should have a negro of value equal to 
the one given to his daugater Elizabeth Rollins, wife of the 
defendant, and that after his youngest child should become 
of age or marry, that his wife (one of complainants) should 
draw one negro, equal in value to the one drawn by the chil- 
dren.” 





624 SUPREME COURT OF GEORGIA. 
Boring and Wife vs. Rollins, ex’r. 








By another item in said will, he desired that his property 
should be kept together for the benefit of his wife and chil- 
dren; that his widow (one of the complainants) should not 
be accountable for the proceeds of the property, but should 
use it in the maintenance and education of his children; and 
when all of the children married or arrived at age, the prop- 
erty was to be equally divided between his widow and chil- 
dren. 

That he left an estate of some $10.000, and debts amount- 
ing to some $3.000. The property went into the possession 
of Rollins as executor. The bill alleges mismanagement of 
the estate by Rollins, and goes on to make divers specifica- 
tions as to his mismanagement of said estate; that instead of 
paying off the debts, he has actually atic. the indebted- 
ness of the estate ; that he has paid off accounts and returned 
them to the Court of Ordinary, and then returned the notes 
given in liquidation of said accounts; that he has convérted 
debts due to the estate to his own use. ? 

The bill goes on to state that Rollins had applied for and 
obtained an order from the Ordinary of Heard County to sell 
two negroes to pay the debts of the estate, and that they: 
were advertised for sale, &c. 

The bill prays that he may be restrained and enjoined from 
selling the negroes until the real indebtedness of the estate 
may be agcertained, &c. 

The defendant filed his answer denying, specifically and 
generally, all the charges in the bill relative to the misman- 
agement of the estate. The answer also states, that when 
- defendant came into the possession of the estate, he proceed- 
ed, with the advice and consent of the widow, to pay off the 
debts existing against the estate with the proceeds of the 
property until the year 1855, when the widow took posses- 
sion of the crop, and refused to allow its application to the 
discharge of the debts against the estate. 

Upon the coming in of the answer, Counsel for defendant 
moved the Court to dissolve the injunction. The Court sus- 
tained the motion, and Counsel for complainants excepted. 
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Bucuanan; Wricut, for plaintiffs in error. 







Sms & Erskine, for defendant in error. 






By the Court.—Brnnina, J. delivering the opinion. 





[1.] We doubt whether there was any equity in this bill. 

The will made it the duty of the executor to pay the debts 
out of the property. Debts are the first charge upon an es- 
tate. These debts amounted to $3.000, the estate to $10.- 
000. The bill does not allege that these debts have been 
paid by the executor, or that they might have been paid by 
him, without a sale of the two negroes which the executor got 
leave to sell, or some other property of the estate. It is 
true that the bill contains charges of mismanagement against 
the executor; but it is equally true, that these charges, giv- 
ing them their utmost latitude, cannot be made to amount to 
an allegation that the debts had been paid, or that they 
might have been paid without a sale of any of the property 
remaining in the hands of the executor at the time when the 
bill was drawn. This being so, can there be any equity in 
the bill; i.e. any right on the part of the complainants to 
stop the sale of the two negroes? It is most questionable 
whether there can. 

But we agree with the Court below in thinking the equity 
of the bill, if it contained any, sworn off by the answer. 

The answer denies all the charges of mismanagement. 
This, of itself, would be sufficient to destroy any equity in the 
bill, seeing that the bill lacks an allegation that the debts 
have been paid. 

The answer, however, proceeds to state that the executor, 
with the consent of the widow, who is now the complainant, 
Mrs. Boring, undertook to pay the debts by the plan of ap- 
plying to their payment only the income of the estate, and 
that he prosecuted this undertaking until sometime in the 
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year 1855, when she took possession of the crop and pre- 
vented him from prosecuting it any further. And this state- 
ment, it is argued for the plaintiff in error, is not responsive 
to any allegation in the’bill. And, in truth, there is not any 
distinct allegation in the bill to which it is responsive; but 
the bill is, from its nature, necessarily a bill, a part of the 
object of which is to get an account of the estate, and then 
‘to have decreed to the complainants whatever relief it may 
turn out that they shall be entitled to on the taking of the 
amount. And to the attainment of this object of the bill, the. 
prayer for general relief was a sufficient prayer. But this. 
object could not have been attained unless the executor 
should, in his answer, have set forth a full statement of the pro- 
perty of the estate, and of all the acts done by him in the 
management of the property. Therefore, the statement in his 
answer of any of his acts done in the management of the pro- 
perty, would seem to be directly responsive to the prayer of. 
the bill. 


And whatever is responsive to the prayer of a bill, is, F 
think, to be taken to be prima facie true for the respondent. 
It is what he has called for. 

But be this as it may, we consider the equity of this bill 
to have been sworn off when the allegations of mismanage- 
ment were denied. 

And so, we affirm the judgment complained of. 
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No. 115.—James H. Rogers, plaintiff in error, vs. APPLE- 
TON MANDEVILLE, defendant in error. 









[1.] When a settlement, the correctness of which is attacked, was made upon 
books and other data, it is admissible to give the same in evidence in order 
to prove the mistake complained of. 







{2.] When a note, which is signed by the Justices of the Inferior Court, is 
sought to be enforced by writ of mandamus against the County Treasurer, 
the Justices are competent witnesses to prove mistake or fraud in the von- 
sideration of the note. 

[3.] A return made by the Inferior Court to a mandamus, may be adopted as 
a part of the sworn return of the County Treasurer to a mandamus for the 
same demand against him, and thus constitute a part of the pleadings and 

evidence in the cause. 















Mandamus, in Carroll Superior Court. Tried before 
Judge HaAMMonpD, April Term, 1856. 









James H. Rogers sued out a writ of mandamus against 
Appleton Mandeville, Treasurer of the County of Carroll. 
In his petition, Rogers alleged that in 1845, Allen Mc Whor- 
ter, Israel R. Wood and Jeremiah Cole, Justices of the Infe- 
rior Court of Carroll County, made and delivered to peti- 
tioners their note for $546 46, due at one day; and at the 
same time passed an order requiring and directing the County 
Treasurer to pay the note; a part of the note had been paid; 
that there is still due on the note $437 96; that Appleton 
Mandeville, the present County Treasurer, refuses to pay 
the same to petitioner. 

Judge IrRwin issued a mandamus nisi, requiring the said 
Mandeville to either pay over the amount of the note to the 
petitioner or show cause to the contrary. 

Mandeville filed his answer_to the mandamus nis:, stating 
‘That he had been ordered by the Inferior Court of said 
county not to pay the note held by petitioner, for the reasons 
‘that the note and order to pay it were given through mis- 
take and fraud, and that there was no consideration for it ; 
that the Court who granted the order and give the note had 
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been imposed upon by Rogers, who had presented to them 
two drafts or orders granted to him by the Justices of said 
Court some years previous, and while said Rogers was Treas- 
urer of said county; and which orders had been granted him 
through mistake, and which he, Rogers, had paid off while 
Treasurer, by retaining the amount in his hands, and giving 
himself credit for the same; and which he fraudulently kept 
open; the two orders amounting to $794 06. Mandeville 
further answering, stated, that Rogers had previously sued 
out a writ of mandamus against the Justices of the Inferior 
Court for the same claim, and which is now pending in Court; 
to which the Justices had made out their answer, but had 
not sworn to it; which answer he adopted as a part of his 
own. 


The answer of the Justices states, that in 1838 a draft 
issued to Rogers, as County Treasurer, for $477 71, upon 
what purported to be'a settlement between him and the In- 
ferior Court, and which was entered on the minutes of the 
Court. The settlement shows that he was allowed 24 com- 
missions for the amount received, $3.798 10, and the same 
on the sum paid out, $3.759 07. The settlement also as- 
sumes that the amount overpaid by Rogers, as Treasurer, 
was $99 86, when, in fact, he had received $39 03 more than 
he had paid out. In 1839, on the 4th June, another draft 
under a similar order was issued in favor of Rogers for $316 
35. On the 8th of the same month, Rogers placed the two 
amounts of said orders or drafts to his own credit on the book 
of the County Treasurer, the two amounts making $794 06, 
leaving the drafts uncancelled. 


After Rogers went out of office, the Court called on him 
for a settlement, found him im arrears as ‘Treasurer, ordered 
execution to issue against him for $369 31, in 1844. In 
1845, new Justices were elected, who were unacquainted with 
the circumstances above stated; Rogers called upon them 
for a settlement; presented the two orders above specified ; 
the Justices allowed the drafts; deducted the amount of the 
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fi. fa. against Rogers from them, and gave the note in con- 

troversy for the balance. They further state, that in 1845 
ithe Grand Jury made the settlement a matter of special pre- 
sentment; they further state, that the amount overcharged 
by Rogers for commissions in 1838, and the amount of the 
mistake claimed by him as overpaid more than he received, 
when added together, make the sum of $317 82, which went 
to his credit at the time, on his own books. The answer of 
the Justices had attached an account between Rogers, as 
County Treasurer, from 1832 to 1841, and the County of 
Carroll. 

On the trial the Jury found a verdict for Mandeville; 
whereupon, Counsel for Rogers moved the Court for a new 
trial, on the following grounds: 

Ist. lsecause the verdict was contrary to law and evidence 
and the weight of evidence. 

2d. Because the Court erred in admitting the two drafts 
—one for $471 71, dated the 16th May, 1838; the other 
for the sum of $316 35, dated 8th June, 1839, and the plain- 
tiff’s receipt for the same, dated 23d March, 1845. 

3d. Because the Court erred in admitting an order passed 
the 16th May, 1838, and the account thereto annexed. The 
amount due to date, in the year 1838, $477 71; and also the 
order dated June 4th, 1839; and also the account in the 
freasurer’s books from April, 1859, to May, 1840, inclusive. 

4th. The Court erred in admitting the evidence of J. R. 
Wood, he having been one of the members of the Inferior 
Court that made the settlement, and signed the note and or- 
«ler in controversy. 

5th. The Court erred in not ruling out the return to the 
mandamus as uncertain, double and insufficient in law. 

6th. The Court erred in admitting the return of the Infe- 
rior Court to a former mandanus. 

7th. Because the Court erred in charging the J ury, that if 
there was any mistake or fraud in any of the previous settle- 
ments with the Inferior Court, upon which this consideration 
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was predicated, that they should allow the defendant the 
‘amount of such error. 

The Court over-ruled the motion for a new trial, and Coun- 
sel for Rogers excepted. 


LatTuaM, for plaintiff in error. 
CHANDLER, for defendant in error. 
By the Court.—LumPKIN, J. delivering the opinion. 


{1.] We have examined the record in this case carefully, 
and can detect no error in the judgment of the Circuit Court. 
The plaintiff in mandamus presents his note and order, and 
thus makes out his case. The defendant insists that a mis- 
take was made in the settlement of the 23d of March, 1845, 
between Rogers and the newly elected Court, and specifies 
wherein the mistake consists. Thus admitting a prima fa- 
«ie case, he assumes the burden of showing it to be founded 
in error. And this he proposed to do by the Treasurer’s 
book, the entries therein, together with the explanatory evi- 
slence which was offered. The settlement of 1845 which is 
xssailed, must. have been predicated upon these data. How 
else could it be successfully attacked but by overhauling the 
- evidence upon which it was made? ‘To our minds, it is al- 
most certain that Rogers must have been twice credited with 
the draft for $477 614, dated 16th May, 1838, and the other 
for $316 34, bearing date the 8th of June, 1839. 

Be this as it may, we hold that the evidence was properly 
submitted to the Jury; and we are unable to find, after scru- 
tinizing the proof closely, that the verdict was strongly 
against the weight of evidence. On the contrary, we must, 
in candor, say that the finding was in accordance with the 
proof, as we understand the facts. 

[2.] We see no objection to the admissibility of Wood’s tes- 
tunony. He was not a party to the record, although he 
signed the note as a Justice of the Inferior Court. The case 
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is against Appleton Mandeville, as County Treasurer. Wood 
is not liable for cost, neither will he be gainer or loser by the 
event of the suit. 

[3.] It is complained that the Court allowed the returm 
made by the Justices of the Inferior Court to a previous man- 
damus sued out by Rogers to be read to the Jury. Mande- 
ville adopted it and made it a part of his sworn return, and 
in this way it became properly a part of the pleadings and 
evidence in the case. 





No. 116.—Natuan Bass, plaintiff in error, vs. J. B. Wix- 
FRY, defendant in error. 


[1.] Objections to mere irregularities, should be presented at the earliest 
practicable moment. 


Complaint, in Floyd Superior Court. Tried before Judge 
Tripper, February Term, 1856. 


Nathan Bass sued John B. Winfry as surviving co-part- 
ner of the late firm of Price & Winfry, (which firm was com- 
posed of defendant and William T. Price,) on an open ac- 
count, for $37 76. 

The defendant pleaded a set-off, alleging that plaintiff was 
indebted to the late firm of Price & Winfry, in the sum of 
one hundred dollars and twenty-two cents, the amount paid 
to the Tax Collector of Floyd County, by Price, for the said 
plaintiff, and at his request. 

On the trial; Cuartes H. Suiru, sworn: John B. Win 
fry admitted that the account sued on was correct, and that 
he had no objection to it. 
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EVIDENCE FOR DEFENDANT. 


PITMAN LuMPKIN, sworn: William T. Price, in Deeem~ 
ber, 1852, or January, 1853, paid witness $100 22 on a tax 
receipt, as follows : 


“ Received of N. Bass One Hundred ,22, Dollars, his tax 
for 1852. PIT. LUMPKIN, T. C.” 


ReEvBEN J. Mutkey: Price & Winfry bought the saw- 
mills in the neighborhood of Bass’ plantation in co-partner- 
ship, which they carried on in cc-partnership. 

D. S. Printup, sworn: Brought suits on two notes for 
said Bass against Price & Winfry; obtained final judgment on 
the same. Bass informed witness that said notes were given 
for said mills; that he (Bass) thought said amount of $100. 
22 paid by Price for him, had been credited on one of said 
notes. 

By some means, the papers in the two suits testified about 
by Printup, went to the Jury, both the writs and notes; on 
the notes there were credits, but none corresponding with 
the amount of the tax receipt. The Judge states, in the bill 
of exceptions, that a portion of the papers in the two cases 
had been read to the Jury, and he supposed, at the time, all 
of them had been given in evidence. 

The Court charged the Jury, “ That if they believed, from 
the evidence, that the defendant had proved his plea of set- 
off, he would be entitled to recover the difference, and that 
they must return their verdict for the defendant for the dif- 
ference of his demand, over and above the demand of the. 
plaintiff.” 

To which charge Counsel for plaintiff excepted. The Jury 
found a verdict for the defendant for $62 42. 

Whereupon, Counsel for plaintiff moved the Court for a 
new trial, on the following grounds: 





ATLANTA, AUGUST TERM, 1856. 683 
Bass vs. Winfry. 








ist. Because the Jury found contrary to the law and 
against the weight of the evidence. 

2d. Because the Court erred in refusing to rule out the 
testimony of Pitman Lumpkin, on the ground of irrelevancy. 

3d. Because the Court erred in permitting and directing 
the original writs and notes in a former suit to go out with 
the Jury, the same not having been read in evidence. 

4th. Because the Court erred in giving the charge it did, 
there being no evidence to support it. 

The Court refused the motion, and Counsel for plaintiff 
excepted. 


Printvp, for plaintiff in error. 
UnpEerwoop & Smitu, for defendant in error. 
By the Court.—Brnnine, J. delivering the opinion. 


[1.] The question for the Jury was, whether the payment 
made by Price to the Tax Col. for Bass, and pleaded as a set- 
off, was a payment made by Price as a member of the firm of 
Price & Winfry, or us not a member of that firm. 

On this question Pitman Lumpkin’s testimony was not 
“irrelevant.”’ It showed a payment to have been made by 
Price. It was merely silent as to the character in which 
Price acted in making the payment. 

It seems that Bass had sold to Price & Winfry a saw-mill, 
and had taken from them, in payment, their two promissory 
notes ; and that afterwards, he had obtained judgment against 
them on the notes; and that he thought that he had given 
credit for the hundred dollars paid the Tax Collector for 
him by Price on one of the notes, and that the defendants, in 
order to show that he had not so given credit, introduced in 
evidence the notes and the judgment; and that it is certain 
that the defendants read the notes to the Jury, and not cer- 
tain but that they also read the judgment to the Jury, and 
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that “the writ and notes, the Court recollected having been 
offered in evidence, and some of them at least having been 
read to the Jury; and, as the Court supposed, all the papers 
were read as far as required by plaintiff’s Counsel,” the 
Court sent out all the papers with the Jury. 

And the complaint is, that the “ writ’’ was not read to the 
Jury ; and yet, that the Court let it go out with the Jury. 

Now from what has been stated, it appears that it is not 
certain but that the writ was read to the Jury, or but that if 
it was not read to the Jury, the reason was, that the reading 
of it to the Jury was waived by the plaintiff. 

Again: It is to be presumed that the parties to a case 
have notice of all the acts of the Court done in the course of 
the trial of the case. It is to be presumed, therefore, that 
the plaintiff in error had notice of the sending out of the writ 
with the Jury. Why, then, did he not make known to the 
Court his objection to,its being so sent out ? 

[1.] It is a general rule, that objections to acts of 
mere “ irregularity,’ should be urged at the earliest practi- 
cable moment. And, at most, the sending out of this writ 
with the Jury, was a mere irregularity. 

We think the objection came too late. 

Upon the whole, we over-rule this exception, viz: that the 
Court let the writ go out with the Jury. 

We think that there was plenty of evidence to authorize 
the charge of the Court, and a plenty to justify the verdict of 
the Jury. 
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No. 117.—Daniet D. Dukes, plaintiff in error, vs. Mayor 
AND COUNCIL OF THE City oF Rome, defendants in er- 
ror. 


'[1.] A municipal corporation is not liable to be sued for an error in judg- 
ment committed by the Mayor and Council, in refusing to grant a retail 
license, no corruption or malice being imputed. 


Case, in Floyd Superior Court. Tried before Judge 
TRIPPE, February Term, 1856. 


Daniel D. Duke brought an action on the case against the 
Mayor and Council of the City of Rome for the recovery of 
damages. It was alleged in the declaration, that the Mayor 
and Counci! of Rome were, in 1847, by the Legislature, con- 
stituted a body politic; that in 1854, they passed an ordi- 
nance prescribing the manner in which any person desiring 
to sell spirituous liquors should make application for and ob- 
tain license ; that plaintiff made application for license in the 
manner and form prescribed, which was refused; that at the 
time, he had stock to the value of $450 of the annual value 
of $250; was in possession of a rented house for which he 
had paid $175, and had a clerk hired; that instead of grant- 
ing him a license, the defendant ordered his shop closed, 
which was accordingly done to the great injury and damage 
of the plaintiff. | 

At the trial, Counsel for defendant moved the Court to 
dismiss the case, on the ground that an action for damages 
could not be maintained against an incorporation, such as 
the defendant is. 

The Court sustained the motion and dismissed the action, 
and Counsel for plaintiff excepted. 


PrRINTUP, for plaintiff in error. 


UnpERWwo00D, for defendant in error. 








ee 
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By the Court.—LuMpkin, J. delivering the opinion. 


[1.] Can an action in any form be maintained against a 
municipal corporation for an error in judgment, only when 
exercising judicial functions, and where no corruption or 
malice is imputed ? 

We think not. Just as well, upon principle, sue this or any 
other Court. And it is a fallacy to suppose that there is no 
distinction between towns and private corporations. The 
former are local governments, clothed with legislative, exec- 
utive and judicial functions. They are imperium in imperio, 
ahd their energies should not be paralyzed while they are 
honestly seeking to discharge, to the best of their ability, the 
public duties imposed upon them as a branch of the Govern- 
ment. 

In this corporation, the powers, greatly enlarged, which are 
ordinarily vestedan the Inferior Court, as to licenses, are be- 
stowed, by law, upon the Mayor and Council. 

The Justices of the Inferior Court of Morgan County sup- 
posing they had a discretion over the subject, refused to grant 
a retail license. This Court reversed their decision. But 
did the applicant or any one else suppose that the Justices 
had subjected themselves or the county to an action? And 
why not, if the officers of this corporation, or the corporation 
itself, is held liable? And why not the Judge of the Supe- 
rior Court who affirmed the judgment of the Justices ? 

We do not believe that any such doctrine can be main- 
tained. 
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No. 118.—Et1 S. Hy, plaintiff in error, vs. Joun S. Mc- 
CuLtLocu, defendant in fi. fa. and James EpMonpsov, clai- 
mant, defendant in error. 


[1.] The Sheriff may take an assignment of an execution from the plaintiff, 
there being no law inhib,ting such transfers. 


Claim, in Murray Superior Court. Tried before Judge 
Trippe, April Term, 1856. 


In the Superior Court of Walton County, Edward Lamp- 
kin obtained an execution against John S. McCulloch, and 
Eli S. Hill as security on the appeal, in the year 184-. 
Blake J. Cooper, as Deputy Sheriff of said county, having 
made himself liable for the payment of the fi. fa. paid it off 
and had it transferred to Willis Cooper, by the plaintiff, for 
the purpose of re-imbursing himself. In 185— the ji. fa. was 
levied on a lot of land in the County of Murray, as the pro- 
perty of McCulloch, when James Edmondson interposed his 
claim. | 
" On the trial of the claim, the Court charged the Jury, 
among other things, “that they ought to find the property 
levied on not subject, if they believe, from the evidence, that 
Blake J. Cooper, while Sheriff, or Deputy Sheriff, of Walton 
County, paid the money due thereon to the plaintiff, Lamp- 
kin, to avoid being ruled for it, and had it transferred to Wil- 
lis Cooper for his benefit, to re-imburse himself out of the 
property of the defendants; that payment by the Sheriff, un- 
der these circumstances, is a satisfaction of the fi. fa. and 
that such a transfer to the Sheriff or to any one else, for his 
use and benefit, is contrary to public policy and void.”’ 


To which charge of the Court, Counsel for the plaintiff ex- 
cepted. 
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Hanks; AKIN; UNpDeRWwoop, for plaintiff. 


© 


WALKER, for defendants. 
By the Court.—LuM Kn, J. delivering the opinion. 


[1.] Is the assignment of an execution by the plaintiff to 
the Sheriff valid ? 

The Act of 1829, authorizing the transfer of executions, 
contains no restriction as to Sheriffs. The Sheriff is inhib- 
ited, by law, from purchasing property at his own sale; but 
he is not forbidden to take a transfer of a fi. fa. 

Decisions are read from New York and other States, to the 
effect that this cannot be done, because it is against public 
policy. The Legislature, and not the Courts, must be the 
judges as to this matter. But why is this contrary to public 
policy? The plaintiffs cannot be hurt by it; for they do it 
voluntarily. Defendants are favored by getting further time. 
By a Statute of this State, where the Sheriff is made liable 
for an escape, he is entitled to control the fi. fa. to re-im- 
burse himself out of the defendant’s property. This is a 
strong authority to indicate the legislative will as to the pol- 
icy of such assignments. 

In some parts of the State the practice has always been, 
to allow executions to be kept open for the benefit of the 
Sheriff, by order of Court, where the officer has been com- 
pelled to pay them. 
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No. 119.—Ricz and WILLiaMs, plaintiffs in error, vs. WIL- 
LIAM 8S. JOHNSON, defendant in error. 


[1.] A Tax Collector's sale must take place in the county in which the pro- 
perty to be sold is. 


Ejectment, in Chattooga Superior Court. Tried before 
Judge Tripre, March Term, 1856. 


This was an action of ejectment, brought by the defendant 
in error against the plaintiffs in error, for the recovery of lot 
of land No. 195, in the 6th district of the 4th section, in 
Chattooga County. 

On the trial, plaintiff read in evidence a grant from the 
State of Georgia to William Johnson, dated the 3d day of 
December, 1835, and closed. 

The defendants offered in evidence a deed made by the 
Tax Collector of Bibb County on the 3d day of November, © 
1835, to Francis W. McCarthy, to the lot of land which was 
sold on that day under a tax fi. fa. against William 8. John- 
son, at the place of public sales in Bibb County. 

To the introduction of this deed, Counsel for plaintiff ob 
jected. The Court sustained the objection, and Counsel for 
defendants excepted. 


AKL, for plaintiffs. 
ALEXANDER, for defendant. 
By the Court.—BEnnina, J. delivering the opinion. 


The objection to the admission of the deed as evidence was 
put upon two grounds: 1. That the land, which was situated 
in the County of Murray, was sold in the County of Bibb, 
and by the Tax Collector of the County of Bibb. 2d. That 
the sale took place before the grant had been issued. 
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The objection was sustained by the Court, but on which. 
ground, or whether on both grounds, does not appear. 

There is no law that expressly mentions the place at which 
a Tax Collector’s sale is to be held—none which does so, even 
in the case in which the Tax Collector, the tax payer and the 
property to be sold all belong to the same county. As to the 
place of sales, the Tax Act of 1804 is silent; and so is every 
other Tax Act, I believe, whether passed before or since the 
Act of 1804. The parts of the Act of 1804 relied on by the 
Counsel for the plaintiffs in error, as prescriptive of the place 
of sale, do not expressly point out any place as the place of 
sale. Those parts are the 4th section, the 11th section and 
the 17th section. 

By both the eleventh and the seventeenth sections a gen- 
eral power of sale is given to the Tax Collector of the county 
in which the “default shall happen;” but by the eleventh 
section, the power seems to be given in reference to property 
situated in the county in which the default shall happen; and 
by the seventeenth section, the power is given in reference 
to property situated in some other county than that in which 
the default shall happen. By neither section is it said where 
the sale authorized to be made is to take place. 

By the fourth section, the duty is laid on the tax payer to 
“give in a list’”’ of his “taxable property,”’ “ describing, as 
near as possible, from plans, deeds or other documents, the 
particular situation of such land, in what county, what par- 
ticular water course on and what land it adjoins, for whom 
surveyed and to whom granted.” 

But in thus imposing this duty, the section is silent as to. 
the place at which a Tax Collector’s sale is to come off. 
(Cobb's Dig. 1041.) 

Thus, then, the power of sale which is given to the Tax 
Collector is a general power, without any express restriction 
as to the place at which it is to be exercised. 


Does it follow that there is no implied restriction on this 
power of sale as to the place where the sale is to be?. Does 
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it follow that the Tax Collector may sell just where he 
pleases ? | 

If it does, then it also follows that the Tax Collector has 
power to defeat the very object of the grant of the power; 
for, if he may sell where he pleases, he may sell at some place 
at which the property sold must sell for next to nothing—must 
sell for less than enough to pay the tax, although it may be 
worth far more than enough to pay the tax. There are such 
places as the top of a mountain, the centre of a great swamp, 
or, indeed, the middle of a thinly settled, poor, inaccessible 
district of country. 

For what is the object of the grant of the power? To a 
certainty, this: the collection of the tax, and its collection 
at the least cost to the tax payer, and at the least trouble, 
delay and risk to the Tax Collector. First in importance is 
the collection of the tax; next, its collection as cheaply as 
possible to the tax payer; next, but far least in importance, 
is its collection with ease to the Tax Collector. 

This, then, is the object of the grant of the power of sale 
to the Tax Collector, and this is the object which the Tax 
Collector has the power to defeat, if he has the general power 
of sale without restriction as to the place of sale. 

The question, then, becomes this: Is a grant of power, 
however general, to be so interpreted that it shall give the 
power to defeat the very object of the grant? And the an- 
swer to that question by every one, without dispute, I sup- 
pose, will be no. 

This grant of the power of sale to the Tax Collector, then, 
although in terms general, is to be restricted as to the place 
of the sale to some extent—is to be restricted to this extent: 
that the sale is to be held at that place at which, if it is held, 
there will be the best chance for the sale’s accomplishing the 
object of the grant. 

What place is that? The place where the property to be 
sold is situated, or some place in the vicinity of that,as the 
court-house of the county in which that place is. That is 


vou. xx-81 
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the place at which the property, in the great majority of ca. 
ses, will fetch the best price. And whenever the property 
fetches the best price the two most important objects of the 
grant of the power of sale will be best subserved—the col- 
lection of the tax, and its collection at the least cost to the 
tax paver. It may be assumed as generally true, that all 
property will sell best where it is best known. And in gen- 
gral, all property is best known by its neighbors. To sell’ 
best, then, the property must be sold at a point easy of ac- 
ceas to them. 

And it may be doubted whether the other object, the ease 
of the ‘T'ax Collector, will not also be best subserved by con- 
fining the sale to the place where the property is situated. 
In the case of personal property, there can be no doubt that 
it will. If the Tax Collector had to transport slaves, ani- 
mals, cotton, provisions, furniture, from one county to another 
to be brought to sale, he would find the trouble, the loss of 
time, the risk of damage to the property, something serious, 
even if he could put the expenses of transport on the tax 
payer; and that is a question. 

And even in the case of land the Tax Collector will gain 
title in point of ease, by being allowed to sell it in his own 
county, if he has to go to the county where the land lies to 
put the purchaser in possession. It may be doubted, how- 
eyer, whether he has to do this, although the Act speaks of | 
‘a distress and sale,’ and of “execution levied,” as the 
mode of bringing about a sale. (Acts of 1804-’55, §§11, 
17.) And both a distress and a levy imply a seizure, and if 
the land has been sezzed by the Collector, it would seem that 
he ought to deliver it to the purchaser as much as he ought 
if it were personalty. 

But, admitting that this one of the objects which the grant 
of the power had in view, would not be so well accomplished 
by confining the place of the sale to the county where ‘the 
property lies, as it would be by letting the Tax Collector sell 
in his own county, or wherever he pleased; still, this is an 
object far inferior in importance to the other two—the col- 
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Nection of the tax and its collection at the least cost to the 
tax payer; and.as those two would be best accomplished By 
80 confining the place of sale, we may safely say that the ob- 
ject of the grant, considered in all its parts, would be best 
-accomplished by so confining the place of sale. 


If this be a correct conclusion, the result is, that we mist 
hold the general power of sale given to the Tax Collector, as 
so far restricted in reference to the place at which the safe 
is to be held, that it does not authorize a sale out of the 
county in which the property is situated. 

There are other premises from which support may be 
drawn for this conclusion. 

That it was the legislative intention thus to restrict this 
power, may be inferred, with greater or less force, from this: 
that in cases similar to this case, but cases to which the Leg- 
islature had its attention more particularly drawn; and ther6- 
fore, in respect to which it would be more likely to take 
pains to express its whole mind, the Legislature has said, that 
the sale shall take place in the county in which the property 
is situated. This it has said with respect to the property of 
defendants in execution—the property of testators—the pro- 
perty of intestates—the property of orphans. The effect of 
the statutes on the subject of executors’, administrators’ and 
guardians’ sales, is to cause such sales, in general, to take 
place in the county in which the property to be sold is siti 
ated. 


This the Legislature has said, at least of late years, with 
respect to its own land, whenever it has exposed that land to 
sale. And this, in 1852, the Legislature said, with respect 
to the very property in question, in one case; i. e. in respect 
to the property of defaulting tax payers, in the case in which 
the Tax Collector chooses to issue a fi. fa. against the de- 
faulter, for by an Act of that year, the Legislature declared 
that such fi. fa..was to be directed “to. all and singular the 
Sheriffs and Constables of this State.’ And the effect of 
those words, when used in other Statutes, has been, to con- 
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fine the sale to the county in which the property to be sold 
was situated. 


In all these cases, then—these cases of so much impor- 
tance—the Legislature have thought, that requiring the sale 
to take place in the county in which the property might be 
situated, would be the best way to accomplish the object of 
the sale. And what was that object? One entirely similar 
to that to be accomplished by the sale of a defaulting tax 
payer’s property. It was an object which could best be ac- 
complished only by such a sale of the property as should 
make the property bring the best price at the least cost. 

That the Legislature itself, then, thinks that restricting 
the Tax Collector’s power of sale to the county in which the 
tax payer’s property is situated, is the best mode of accom- 
plishing the object of such a sale, may be inferred from its 
action in these cases. 

And there is another thing from which that inference is 
to be strengthened. In the case of a defaulter’s property 
lying or being in the county in which the defaulter resides, 
the practice, everywhere, has ever been to sell it in the coun- 
ty in which it is situated. The power of the Tax Collector 
is, a8 we have seen, as great to sell such property out of its 
county, as it is to sell, out of its county, the property of a 
defaulter that is situated out of the county in which he re- 
sides. And this practice must be evidence, not only that all 
Tax Collectors have thought the grant of the power of sale, 
in this case, was to be interpreted as restricted to the county 
in which such defaulter’s property was situated, but evidence 
that the Legislature have thought so too; for if the Legisla- 
ture had not thought so, they would have passed a law to au- 
thorize a change of the practice. The evil of so restricting 
the power, if that were an evil, would have become apparent 
in the course of fifty years and more, during which the prac- 
tice has prevailed. 


The conclusion, then, to which we come is, that it was the 
intention of the Legislature to restrict the exercise of the 
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power of sale, given to Tax Collectors, to the County in 
which the property to be sold might be situated. 

And therefore, we think that the decision of the Court re- 
jecting the Tax Collector’s deed when offered in evidence, 
was right. 

And the decision being right by reason of the ground al- 
ready considered, it is unnecessary to consider the other 
ground, especially as it, also, is a ground not without diffi- 
culty. 





No. 120.—Psyron L. Wapk et al. plaintiffs in error, vs. Sa- 
RAH A. Powe, defendant in error. 


f{1.] A deed of trust which creates a separate estate in the wife, and which 
imposes no duty upon the trustee except that of merely holding the legal 
title, gives to the wife the right to the possession and use of the trust pro- 
perty. 

[2.] And if the trust property should get into the possession of the husband 
or the agent of the trustce, the wife would have the right to sue both the 
husband and the trustee in Equity for the property. At least, she would 
provided the case she made was such as would entitle her to the posses- 
‘sion of all or some of the property specifically. 

{3.] And in such case she would also have the right to an injunction to pre- 
vent the property from passing out of the hands of the husband into those 
of his principal, the trustee. 

f4.] If it is necessary to the attainment of the relief to which a complainant 
is entitled, that A and B should be defendants to the bill, and A resides in 
one county and B in another, the complainant may file his bill in either 


county. 


In Equity, in Murray Superior Court. Tried before Judge 
Trippe, April Term, 1856. 


This bill was filed by Sarah A. Powell, wife of Jacob S. P. 
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Powell, by her next friend, James Edmonson, against Peyton 
L. Wade, Jesse L. Wade, of the County of Whitfield, and the 
said James 8. P. Powell of Murray County. 

The bill charges— 

Ist. That in March, 1849, James D. Irwin made a deed of 
trust, conveying certain negroes to Peyton L. Wade, in trust 
for the sole and separate use of complainant during her life, 
and then absolutely to such children as she might leave, sur- 
viving her; that the negroes now number some thirty-five 
and are in the possession of complainant. 

2d. That on the 4th day of November, 1851, Jacob S. P. 
Powell, (complainant’s husband) made an agreement with 
Peyton L. Wade for the purchase of certain other negroes, to 
become a part of the trust estate on the terms of the first 
trust deed. 

3d. That Peyton L. Wade, by himself and agents, has ta- 
ken possession of all the negroes mentioned in the trust deed 
and the contract made in November, 1851, and used a por- 
tion of the property, but how much he has worked and how 
long she does not know, and prays that Wade may answer 
and set forth. 

4th. That the trust property in Wade’s possession is of the 
value of $25.000, and of the annual value for hire $2.000; 
that he has failed to account for the profits ; that he is set- 
ting up title in himself to a part of the property, and seeks 
to recover that part of it which is in the possession of her 
husband. 

5th. That Wade and his agents, Jesse Wade and Jacob S. 
P. Powell have had the management of the trust property ; 
that Wade, through her husband as his agent, has allowed 
her the use and possession of a part of the property, but has 
failed to come to any account, touching the management of 
the trust property, the profits, his receipts and disbursements, 
the work and labor of the negroes, and what charges he has 
made or intends to make for taking care of said property. 

6th. That she is informed and believes that Wade seeks to 
apply the hire and profits of the trust property to the pay- 
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ment of a claim he has against the husband of complainant, 
and to hold the possession of the trust estate, and claims the 
profits thereof. 

Tth. That she fears, and has reason to fear, that Wade is. - 
wasting the trust property. 

8th. Complainant and her husband are living together in 
harmony, and strife and contention have arisen between Wade * 
and her husband. 

9th. That Wade has commenced an action in the Superior 
Court of Murray County for a part of the trust property 
against her husband, James 8. P. Powell. 

10th. That Wade has commenced another suit in Murray 
Superior Court against her husband for the property convey- 
ed by her father to Wade in trust for her; that the negroes 
are in her possession; yet, Wade has held her husband to 
bail, and threatens to prosecute said suit to judgment and 
take possession of the negroes. 

11th. That Wade has received large sums of money for 
the hire of the trust property and labor of the negroes; has 
applied a small portion thereof to the use and benefit of the 
trust estate, and has converted the remainder to his own use. 

12th. That Wade has worked a part of the negroes; made 
corn and cotton, and applied the same to his own use; that 
she has applied to Wade for an account of the proceeds of 
the trust property, but has met with a proposition to settle 
her husband’s debts. 

13th. That Wade threatens and intends to apply the trust 
property to his own use. 

The bill prayed that all the defendants may answer; that 
they show how much Jacob 8. P. Powell owes P. L. Wade, 
and how much Wade is indebted to Powell; that P. L. Wade 
may account for the trust estate; that he be removed and 
another trustee be appointed ; that the suits brought by Pey- 
ton L. Wade against Powell be enjoined, and that Wade be 
enjoined from taking possession of the trust property, and 
that the complainant may have such other or further relief 
as her case may require. 
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To this bill a general demurrer was filed by the defend- ~ 
ants. The two Wades also plead to the jurisdiction of the. ~ 
Court, alleging that they were not residents of the County ~ 
of Murray, but resided in the County of Whitfield. 

The Court over-ruled the demurrer and plea to the juris- 
diction, and refused to dissolve the injunction, and Counsel| 

* for defendants excepted. 


Hooper & Akin, for plaintiffs. 


Unperwoop; WALKER, for defendant. 


By the Court.—BeEnnin@, J. delivering the opinion. 


The first question is, was there any equity in the bill ? 

The bill prays for an account from the trustee, for the re-. , 
moval of the old trustee, and the appointment of a new one, 
and for an injunction to restrain the prosecution of the trover 
suits, and to restrain P, L. Wade from taking possession of 
the trust property. 

There was equity in the bill, if Mrs. Powell was entitled to 
the possession and use of the negroes constituting the trust 
property ; and the bill was a measure necessary to enable her 
to obtain their possession and use. 

[1.] We think that Mrs. Powell was entitled to the posses- 
sion and use of the trust property. According to the terms 
of the deed, the property was to be for her sole and separate 
use ; and the trustee was to have nothing to do except merely 
to hold the legal title to the property. 

In such a case, the cestui que trust is, unless there is some 
special reason to the contrary, entitled to the possession and 
use of the property. (Wilkins and Wife vs. Williamson, 
14 Ga.) 

Some of the trust negroes are the “family servants’’ of 
Mrs. Powell. To the possession of these she is entitled in 


specte. 
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‘ wt Was the bill a necessary measure to enable Mrs. Powell 
_ to obtain the possession of all or any of the trust property ? 
A part of the negroes were, as we have seen, “family ser- 

/» vants.”’ 

An action of trover would not have been such a measure 
as could have been depended on to secure the delivery of 
these negroes to Mrs. Powell. Nothing but a decree in 
Equity for their delivery to her, would be what could be re- 
lied on for that purpose. 

The negroes were all in the possession of her husband; 
and him she could not have sued at all, at Law, as the wife 
cannot, at Law, sue the husband. (1 Black. Com. 444; 2 
Story’s Eq. §1868.) In Equity, however, the wife may sue 
the husband. (Jd.) 

in It is plain, from several things which appear in the bill, 

"> that Powell, the husband, is insolvent, although the bill does 

* not, I believe, contain a distinct allegation that he is insol- 

‘vent. The insertion of such an allegation would strengthen 

the bill. Being insolvent, it is doubtful whether a judgment 

against him, even for damages, would be worth any thing. 
This will appear more distinctly presently. 

As between Mrs. Powell and Mr. Powell, therefore, the 
bill «as a measure necessary to enable her to obtain the pos- 
session of the trust property, or perhaps to obtain any thing. 

Was it so, as between her and Peyton L. Wade? 

Powell; the husband, was, it is true, in the possession of 
the trust property, but he was in the possession of it as the 
agent of Peyton L. Wade, and he had been sued for it in 
trover, by Wade. Powell, therefore, was bound, in law, to 
return the property to Wade. ‘This obligation would not 
have been at all impaired by the existence of the bill of Mrs. 
Powell against him, if that bill had been against him alone. 
It would still have been his duty to return the property to 
Wade, his principal. It may be doubted, perhaps, whether 
a judgment against him in such a bill, would have been a 
protection to him from Wade. 


cea - 
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In order, then, to make it certain that a decree against 
Powell would insure the delivery of the property to Mrs. 
Powell, it was necessary for her to have the use of something 
which would prevent Powell from being deprived of the pro- 
perty by Wade. 

There was nothing which could be this something except a 
bill in which not only Powell, but Wade also, should be a de- 
fendant; and a bill which should be accompanied by an in- 
junction against them both, to prevent the one from depri- 
ving the other of the possession of the property. 

As between Mrs. Powell and Wade then, also, the bill was 
necessary to enable her to obtain the possession of the trust 
property. 

The necessity for the bill becomes the more manifest to 
us, if we bear in mind that Powell was insolvent, and that a 
portion of the trust negroes were such as Mrs. Powell was 
entitled to the possession of specifically. 

[2.] There was, therefore, equity in the bill as against 
both Powell and P. L. Wade. 

[3.] And this equity was such as was sufficient to author- 
ize the granting of the injunction as a part of the interlocu- 
tory relief to which the plaintiff was entitled. 

As to these two defendants, then, we think that there was 
equity in the hill, and equity to authorize the granting of 
the injunction; and, of course, equity to make that injunc- 
tion perpetual on the hearing. ‘ 

But if the case was such that Mrs. Powell was entitled to 
have this extent of relief against Wade, it was such that she 
was entitled to have against him the whole extent of relief 
which the case called for. When equity gets possession of a 
case for partial relief, it gives complete relief. 

Mrs. Powell was therefore entitled to have from Wade and 
from Powell, his agent, a general account of the trust; and 
also, to have Wade removed from the trusteeship, for the bill 
states a case of breach of trust on his part. 

But as to Jesse Wade, we see nothing in the bill which 
makes out a case of any sort against him. The bill contains 
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this allegation: “(That the said Peyton L. Wade has, by 
himself and his agents, had the care and management of the 
said trust estate to the present time, by himself and his 
agents, Jacob S. P. Powell and Jesse Wade.” And this is 
the only allegation which it contains, with respect to him. 
And this fails to say that he is in the possession of any of 
the trust property or any of the proceeds of it, or that he 
ever was, or to say any thing else that would make out a 
case for relief against him. As to him, therefore, we think 
it true that there is no equity in the bill; and consequently, 
that as to him the demurrer should have been sustained. 

The only remaining question in the case is, whether Pey- 
ton L. Wade could be sued in Murray County, if he resided 
in Scriven County or in Whitfield County. 

_ And we think that he could. The case was one in which 
both P. L. Wade and Powell were necessary parties, in order 
to insure the certainty of a part, if not the whole, of the re- 
lief to which the complainant was entitled. Of them, one 
‘resided in Murray, and the other in Scriven or in Whitfield. 
The suit, therefore, had to be in one or another of these - 
counties ; and there appears no reason why it should be 
brought in either of the latter two rather than in the first. 

This case is not at all like that of Jordan vs. Jordan & 
-Oarter, which has been so often before this Court. In that - 
-case, neither defendant resided in the county in which the 
suit was brought; and the principles recognized in that case.- 
are such as sanction the propriety of the bringing of this suit- 
in Murray County. 

We therefore affirm the judgment of the Court below, ex- 
cept so much of it as relates to Jesse Wade. : 


‘ 
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No. 121.—A.LexanpeR G. BuLtock, plaintiff in error, vs. 
Russe_t H. Cannon, administrator of Nathaniel H. Bul- 
lock, deceased, defendant in error. 


{1.] Whenever the verdict is strongly and decidedly against the weight of 
evidence, the Courts are constrained, however reluctantly, to grant a new 
trial. 


Assumpsit, in Cass Superior Court. Motion for new trial. 
Decided by Judge Tripper, at Chambers, June 23d, 1856. 


Alexander G. Bullock brought an action of assumpsit 
against Russell H. Cannon, administrator of the estate of 
Nathaniel H. Bullock, returnable to the March Term, 1851, 
of Cass Superior Court, on the following account : 


Estate of Nathaniel H. Bullock, 
To Alexander G. Bullock, Dr. 
To value of negro man Jerry, $800 00 
Cash furnished to him in the year 1844, with which 
he was to buy land for said Alexander G. Bullock, 
whizh land was never received; said debt acknowl- 
edged to be due in 1849, 450 00 


$1.250 00 


The defendant pleaded the Statute of Limitations and set- 
off. 


The following testimony was introduced on the trial: 


WILLIAM G. BULLOCK, sworn: “ Plaintiff sold Jerry to de- 
fendant’s intestate on the 4th January, 1842. Both parties 
told witness that the price was $800. Nathaniel G. Bullock 
said nothing to witness about paying for Jerry.”’ 

JAMES G. BULLOCK, sworn: Heard Nathaniel H. Bullock, 
in 1849, acknowledge the justice of plaintiff’s account, and 
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promised to pay the account if he would take a certain piece 
of land at $1.200. 

Joun G, BuLLock, sworn: Knows nothing about the items 
in the account; in 1850, heard Nathaniel H. Bullock say he 
was owing plaintiff and was desirous of paying him; and that 
if Nathaniel H. would sell out his place in Madison, he would 
sell him land in Cass County. 

Evidence for defendant. 

Henry Watson, sworn: In June, 1842, heard plaintiff say 
that Nathaniel H. Bullock had paid him for “ big Jerry” long 
since. In 1839, Nathaniel H. Bullock owed witness for hir- 
ing about $150, and at Marietta, he asked witness if he could 
not wait awhile, as he wanted the money to pay, or help pay, 
for “ big Jerry.” | 

JaMEs C. JONES, sworn: He heard plaintiff say, in 1841 
or 42, that he was pressed for money, and that N. H. Bul- 
lock sent 8 or 10 hogs to plaintiff at Athens, Ga. along about 
that time or 1847, and proved that pork was worth about 5 
cents per pound. 

Plaintiff introduced Mr. Parror', who testified, that Henry 
Watson stated, in his answers to interrogatories filed for him 
in this case, that the conversation he had with plaintiff in rela- 
tion to the payment for big Jerry was in June, 1841; that 
witness acted as commissioner, and wrote Watson’s answers 
at the time as he testified. 

The Jury found a verdict for the defendant; whereupon, 
Counsel for plaintiff moved the Court for a new trial, on the 
following grounds : 

Ist. Because the verdict of the Jury is against the evidence 
in the case. 

2d. Because the verdict is against the weight of evidence 
and the principles of justice and equity. 

The Court over-ruled the motion, and Counsel for plaintiff 
excepted. 


AKIN, for plaintiff. 


JOHNSON, for defendant. 
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By the Court.—LuMpk1n, J. delivering the opinion. 


[1.] We are constrained, reluctantly, to grant a new trial 
in this case. . 

The acknowledgment of indebtedness by the defendant to 
the plaintiff is proven by two witnesses; and to rebut this, 
there is no other evidence offered but that of Watson; and 
giving that its full force, it extends to the payment for Jerry 
only, leaving untouched the four hundred and fifty dollars 
eash advanced in 1844 by the father to the son to buy land 
for him. 





No. 122.—'T'Homas J. Payne, plaintiff in error, vs. Ira E. 
Smirn and Lutuer M. Sairu, defendants in error. 


[1.] A misrepresentation, if it is upon a matter of opinion or fact equally 
open to the inquiries of both parties, and in regard to which neither can 
be presumed to trust the other, is not such a misrepresentation as can be 
the foundation of a bill in Equity. 


In Equity, in Walker Superior Court. Tried before Judge 
Trirre, April Term, 1856. 


The Lill charges that in August, 1851, complainant bought 
of Ira E. Smith, through Luther M. Smith, the son of said 
Tra E. Smith, three lots of land, Nos. 206, 207, and 225, in 
the 28th district and third section of Walker County; that 
he relied on the said Luther M. as the agent of his father to 
point out to him the true corners, lines, courses and bounda- 
ries of said lots of land; that the said Luther M. assured 
complainant that not more than 40 acres of lot No. 206 lay 
on a mountain called “ Taylor’s Ridge,” and that the bal- 
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ance was good land; and that relying upon and confiding in 
the said representations of Luther M. he bought the said land 
for three thousand dollars, of which he paid $500 in cash and 
gaye his notes for the balance; that before the notes fell due 
complainant discovered that the true corners and lines be- 
tween two of said lots, 206 and 207, had not been pointed 
out and shown fo complainant by the said Luther M. but 
that a false line had been pointed out to complainant, and 
that at least ninety acres of said lot 206 lay on the mountain, 
all of which was and is valueless; and that the remainder or 
valley portion of said lot was worth $10 per acre. ? 

The bill charges, that by the false and fraudulent repre- 
sentations of the said Luther M. Smith he was injured and 
damaged $500; that the defendant, Ira E. Smith, has com- 
menced his action against complainant on the notes given for 
the land in Walker Superior Court. 

The bill prayed that the said action might be enjoined, 
and such deduction be allowed complainants on said notes 
equivalent to the damage sustained by him. 

Lutuer M. Smiru, in his answer, denied that he made any 
representation to complainant to the effect that there was 
only 40 acres of No. 206 on the mountain, but on the con- 
trary, he repeatedly said to complainant, both when going to 
and while on the land, that he was unacquainted with the 
lines of the lots, and that complainant must examine the lines 
and the land for himself, Kc. 

On the trial, complainant read in evidence the testimony 
ef Drury Moors, taken by interrogatories: Witness was 
employed by Luther M. Smith to show the lines of lots No. 
206, 207, 225 to complainant. I undertook to show the lines 
of said lots, as Smith’s agent; Smith and Payne were in 
company with me at the time; I exhibited the metes and 
bounds of the lots correctly, as [ thought at the time, but 
found afterwards that I was mistaken; I erred in regard to 
the line between Nos. 206 and 207; I showed complainant 
a wrong corner in the dividing line between these lots. The 
error committed made it appear that there was much more 
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valley land in No. 205 than there really was. Taylor’s 
Ridge runs through No. 206, and from the place I thought 
was the corner to the true line is fifty-one rods and two feet, 
making about fifty-one acres more mountain land on No. 206. 
than I supposed. 

Witness showed lot number 207 first ; I commenced at the: 
north-west corner of 207; we were on the west line of 207, 
and followed it to what we supposed was the north-west cor- 
ner of 207. 

The complainant proved that he had been injured and 
damaged $500. 

Counsel for plaintiff requested the Court to charge the 
Jury, that “‘if the lines showed to Payne were not the true 
lines, and if a line was shown to Payne as the true line which 
made more good land in the settlement than there really was, 
then Payne is entitled to a deduction equal to the difference 
between the land as the lines were represented and the value 
of the land as the lines really existed; which the Court re- 
fused to give, but did charge the same, by adding that if a 
line was fraudulently shown to Payne as the true line, which 
made more good land in the settlement than there really 
was.” Counsel for plaintiff requested the Court, further, to- 
charge, that “if they believed, from the evidence, that a 
false line was shown to Payne by Smith, or Moore, his agent, 
either by mistake or design, by which Payne has been injur- 
ed in getting less good land than the representations made 
in the settlement, Payne is entitled to have credited on his note 
the amount he has thus been injured’; which the Court re- 
fused to give, but did charge, that “if a wrong line was frau- 
dulently shown to Payne, then Payne would be entitled to 
the deduction as insisted on by him,” and the Court adds, 
that “‘a wrong line must have been fraudulently shown to 
entitle Payne to relief, or any deduction from the note; that: 
if a wrong line was shown Payne by mistake only, both par- 
ties being present at the time and having equal means of in- 
formation, then Payne is not entitled to any deduction from 
the note.” 
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To which charges and refusal to charge by the Court, 
Counsel for complainant excepted. } 
The Jury found a verdict for the defendant with the costs 


of suit. 
UnpDERWOoD; AKIN, for plaintiff. 
| CuLBERSON, for defendant. 
By the Court.—Bennine, J. delivering the opinion. 


The questions in this case are, whether the charges of the 
Court were right, and whether its refusals to charge were’ 
right? 

The law on the subject is thus laid down by Story: “It 
is'said, indeed, to be a very old head of equity, that if a rep- 
resentation is made to another person, going to deal in a mat- 
ter of interest, upon the faith of that representation, the for- 
mer shall make the representation good, if he knows it to be 
false. Too justify, however, an interposition in such cases, it 
is not only necessary to establish the fact of misrepresenta~ 
tion, but that it is in a matter of substance or important to 
interests of the other party, and that it actually does mislead’ 
him. For, if the misrepresentation was of a trifling or imma- 
terial thing; or if the other party did not trust to it or was 
not misled by it; or if it was vagne and inconclusive in its 
own nature; or if it was upon a matter of opinion or fact, 
equally open to the inquirics of both parties, and in regard 
to which neither could be presumed to trust the other; in 
these and the like cases, there is no reason for a Court of 
Equity to interfere to grant relief upon the ground of fraud.” 


(1 Story Eq. Jur. §191.) 
And this, as a general statement of the law, is no doubt 


correct. 

If it is, then both the charge of the Court and its refusals 
to charge were right, for they seem to have been. shaped by 
it. 

VOL. Xx-83 
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We find nothing, then, in the action of the Court which we- 
think authorizes the granting of a new trial. 

But even if we could find something ‘amiss in the action of 
the Court, we should hesitate long before we granted a new 
. trial in the face of the facis of this case. 

The plaintiff in error, in the amendment to his bill, says: 

“ And this complainant further charges, that shortly after he 

ascertaincd that the representations of the said Luther M.. 
Smith, his agent,”’ (the defendant’s,) “ about the lines of said: 
i tot of land were not true,” “he applied to the said Luther 

M. Smith and proposed to rescind the whole contract, and 
the said Luther M. Smith refused to do so.” 

The defendant, in his answer, says that he “‘ made known 
to complainant that he, the respondent, would prefer to res- 
cind the contract; that the respondent offered to said com- 

4plainant to cancel the trade, and to pay to said complainant 
a fair price and remuneration for any improvements which, 
aa the meantime, had been made by him. This reasonable 


and equitable proposition of this respondent, the complain- 
ant declined.” 


And the defendant, in his answer to the amendment to the 
bill, says, “‘ That he knows nothing cf any offer by complain- 
ant to Luther Smith to cancel the contract. On the contra- 
ry, this defendant says he has always been ready and willing, 
and still is, to cancel the contract, and has offered so to do, 
which complainant has always declined.” 

Is it possible to conceive of anything more equitable than. 
what the defendant thus offered to do. 
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No. 123.—Cuarves Dawry, plaintiff in error, vs. Wx. Y. 
HEANSELL, defendant in error. 


{1.] An action to recover real estate at the instance of Wm. Y. Hansell, ua- 
der the Short Forms, cannot be amended: by adding a count in the name of 
John Doe upon the demise of Zachariah Jordan. 


Kjectment, in Murray Superior Court. ‘Tried before Judge 
TrrpPE, April Term, 1856. 


William Y. Hansell commenced an action of ejectment- 
against Charles Dawty, under the Act of 1847, to “simplify 
and curtail pleadings at Common Law.” At the April Term, 
1856, the plaintiff moved to amend his declaration by adding - 
a demise in the name of Zachariah Jordan, leave having been 
granted at a previous term of the Court to plaintiff to amend® 
his writ, without specifying, however, in what the amendment 
should consist. 

Counsel for defendant objected to the amendment. The 
Court sustained the motion and allowed the amendment, and 
Counsel for defendant excepted. 


Wa ker, for plaintiff. 
Unprerwoop; AKIN, for defendant. 
By the Court.—Lumpx1y, J. delivering the opinion. 


(1.] Ifa person seeking to recover real estate resorts to 
the Short Form allowed by the Statute, he must abide by it. 
The Act was intended to dispense with the fiction in eject- 
ment, and enable the true owner to recover of the tenant. 
And when the plaintiff discovers that he has no title in him- 
self, he cannot, either with or without the aid of John Doe, 
introduce, by way of amendment, another and entirely dif- 
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ferent party, no more than he could in an action of debt or 
trover. 

Counsel invoke the benefit of the Amendment Law of 
1853-4, and contend that the amendment proposed is either 
in matter of form or substance; and consequently, the plain- 
tiff is entitled to make it. The ready response is, that what 
is attempted is no amendment at all, but the substitution of 
a new action. Parties may amend their pleadings in any 

. respect and at any stage of the proceedings. But to substi- 
tute an action of ejectment in the name of Zachariah Jordan, 
in the place of that brought by Wm. Y. Ilansell against 
Charles Dawty, is certainly not to amend the writ of Wm. 
Y. Hansell in any respect. 

Suits under the Short Forms may be amended so as to 
make them conform to those forms; beyond, amendments 
cannot go. 


No. 124.—James Epmonpson, plaintiff in error, vs. A. M. 
WaALwace, for the use of William Wallace, defendant in 


error. 


[1.] A motion for a new triil was put upon this, among other grounds: 
that two of the Jury had been of a former Jury which had made a mistrial 
in the case, and that this fact was unknown to the movant. No evidence 
was offered going to show that his Counsel did not know it.. The two Ju- 
rors swore, that in agreeing to the verdict, they went by the evidence, un- 
influenced by their previously formed opinion. The evidence was such 
as required them to agree to the verdict. The Court refused the motion: 
He'd, that the Court did right. 


Assuinpsit, in Murray Superior Court. Tried before 
* Judge Trippe, April Term, 1886. 
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The declaration in this case contained two counts: one for 
money had and received ; the second on a receipt given by 
the defendant to the plaintiff. It was alleged, that on the 
2d day of March, 1849,the defendant made and delivered 
to the plaintiff, A. M. Wallace, a receipt for a note on Wil- 
liam Whitten and the defendant for four hundred and five 
dollars, with a credit of ten dollars, which note was to be 
applied to the payment of two notes then sued by Rice Du- 
lin, in Murray Superior Court, against the plaintiff, for the 
sum of four hundred dollars. It was further alleged, that 
Dulin obtained judgments on said notes; that the same are 
yet unpaid, and that they have been transferred to William 
Wallace for a valuable consideration, who thereby be- 
ame the legal owner of the same; that the defendant has 
received the full amount of the note, and has failed to apply 
it to the payment of the Dulin claims against the plaintiff, 
but has appropriated the same to his own use, &c. 

At the Term, 185-, there was a mistrial in the 
case, and it was carried to the appeal by consent. 

On the trial on the appeal at April Term, 1856, the plain- 
tiff read in evidence the testimony of WILLIAM WHITTEN, 
taken by interrogatories, who stated that he gave a note to 
Alexander M. Wallace, or Leak Wallace, in 1848, for 
about $405, which note he had paid to the defendant in Feb- 
ruary, 1851, witness having previously renewed the original 
note to the defendant. 

Dawson A. WALKER, sworn: He saw the original receipt 
of Edmondson; it was correctly set forth in the declaration ; 
the consideration was, that Edmondson would go Wallace's 
bail for the amount of Dulin’s notes, and this was expressed 
in the body of the receipt; it was to go to the payment of Du- 
lin’s notes for about $200 each, on which Dulin had sued 
Wallace and held him to bail; Edmondson went bai! for 
Wailace and employed witness to dismiss the bail in the ca- 





ses, which he did. 
The original receipt had been lost pending the appeal, 
which loss was shown by the plaintiff. 
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The plaintiff closed his ease, and Counsel for defendant 
moved the Court to dismiss the case, on the ground that 
plaintiff had not showed that the notes of Rice Dulin were 
still unpaid. The Court allowed plaintiff to introduce in evi- 
dence two ca. sas. in favor of Dulin vs. Wallace, issued from 
Murray Superior Cowt; to which Counsel for defendant 

- excepted. : 

Counsel for defendant requested the Court to charge the 
Jury, that the allegations and proof of the plaintiff must 
agree, and that in this case they did not agree. (The Court 
charged the first part of the request, and refused to give the 
latter in charge.) 

Counsel further asked the Court to charge the Jury, that 
this suit was brought in the name of an improper party. 3d. 
That the copy receipt could not be read in evidence under 
the declaration. 4th. That this was an action for money 
had and received, and that plaintiff must prove beyond con- 
troversy, that defendant got the money on the note mention- 
ed in the declaration. Sth. That the proof showed this to 
‘be a contract of indemnity, in consideration defendant would 
become the bail of A. M. Wallace, which the Court refused 
to charge; to which refusals to charge, Counsel for defend- 
ant excepted. | 

The Jury found a verdict for the plaintiff for the sum of 
$395 84, with interest thereon. 

Whereupon, Counsel for efendant moved the Court for a 
‘new trial, upon the following grounds: 

1st. Because the allegations and proof of plaintiff do not 
agree. 

2d. Because the testimony showed the right of action to be 
in another person, and not in the plaintiff. 

3d. Because the action was for money had and received 
by defendant on a note dated 6th of February, 1819, and 
there was no proof going to show that the defendant ever re- 
ceived from Whitten, the maker, any money ona note of 
that date. 

4th, Because the Court allowed the plaintiff to introduce 
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in evidence the ca.-sas. of Rice Dulin against Wallace, after: 
the testimony had been submitted to the Jury, and after ar-. 
gument had been had on a motion to dismiss the case. 

dth. Because two of the Jury that rendered the verdict- 
were members of the Jury by whom a mistrial had been 
made on a previous occasion ; which fact was unknown to the- 
defendant until after the rendition of the verdict. 

Affidavits were submitted to sustain the last ground taken 
in the rule for a new trial. 

The plaintiff also submitted the affidavits of the two Jurors, 
stating that they gave their verdict according to the evidence, 
and uninfluenced from having set as Jurors on a previous 
trial of said case. 

The Court over-ruled the motion for a new trial, and Coun- 
sel for the defendant excepted. 


Wrieut; Cook, for plaintiff. 
UnpbERrwoop, for defendant. 


By the Court.—Bxnnina, J. delivering the opinion. 


[1.] The question in this case is, whether the Court was. 
right or no‘ in refusing to grant the motion for a new trial? 

The only ground in that motion argued before this Court 
was the last. And that isthe only ground which will be. 
discussed by this Court. The insufficiency of the others be- 
comes manifest as soon as they are seen. 

The last ground was this: ‘ Because two of the Jury that 
rendered the verdict were members of the Jury by whom a 
mistrial had been made on a previous occasion; which fact 
was unknown to the defendant until after the verdict.”’ 

We agree with the Court below in thinking this ground not 
sufficient. _ 

If Edmondson himself did not know the fact referred to in 
this ground, it is to be presumed that his Counsel did. It is 
to be -presumed that they, at least, were present at the mis- 
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trial, and if they were so present, they must have seen every 
member of the Jury that made the mistrial. There is no. 
affidavit from them of forgetfulness or other thing to relieve 
the.ease from this presumption. 

And. if Edmondson’s Counsel knew of the fact, it was the 
same, so far as the present question is concerned, as if he 
himself knew of it. 

Besides, the two Jurors swear that they were not influ- 
enced by their previously formed opinion, but were governed 
solely by the evidence, and the evidence is such that it might 
well have governed them in their concurrence in the verdict. 
Indeed, it is such that it required them to agree to the ver- 
dict. 

We see nothing to justify disturbing the refusal of the 
Court to grant a new trial in this case. 





No. 125.—Lxanper W. Crook, guardian for John Thomp- 
son, plaintiff in error, vs. Epwarp H. Garrett, defendant 
in error. 


{1.] Ifa hired slave become sick during the year, and the owner consent to 
take him home, that he may be better attended to, or to relieve the hirer 
from the trouble and expense of keeping the negro, this does not amount 
to a rescission of the contract, so as to relieve the hirer from the year’s 
hire: Aliter, if the understanding and intention was, that the contract 
should be annulled. 


In Equity, in Walker Superior Court. Demurrer. Deci- 
ded by Judge Tripre, May Term, 1856. 


On the Ist day of January, 1850, Edward H. Garrett hired 
from Leander W. Crook, guardian for John Thompson, a 
minor, a negro man Lewis, for the ensuing year, and gave 
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his note to Crook for $120 50. At the time of the contract, 
it was supposed by the parties that the negro was sound and 
in good health. In a short time, he began to show signs of 
ill health and general debility. Crook, or his ward under 
his direction, removed him home and kept him until the lat- 
ter part of the year, when he died of consumption. Crook, 
in a settlement with his ward, transferred the note of Gar- 
rett to him as a part of his estate. John Thompson after- 
wards, and long after the maturity of the note, transferred it 
to Theron B. Thompson, who had full notice of the failure of 
consideration. Thompson afterwards commenced suit on the 
note against Garrett, who pleaded failure of consideration, 
confessed judgment and appealed. 

The bill alleges the foregoing facts, and goes on to state, 
that relying upon the statements of Leander W. Crook, com- 
plainant fully expected to prove by him, that at the time the 
negro was taken from his possession, John Thompson was of 
age, and that it was done under the direction of Crook; and 
hence, made no effort to prove these facts by other witnesses, 
and went to trial at the May Term, 1854, of said Court, when 
Crook, instead of testifying as complainant had been §in- 
formed, swore that John Thompson was a minor at the time 
of the removal of the negro; that complainant had no ground 
on which to move for a continuance; that the Jury found a 
verdict for the plaintiff, Theron B. Thompson, against com- 
plainant. : 

The prayer of the bill was for an injunction against the 
judgment of Theron B. Thompson. 

To this bill a general demurrer was filed, which, after ar- 
gument, the Court sustained, and Counsel for complainant 
excepted. 


Wright; CuLsBerson, for plaintiff. 
ALEXANDER, for defendant. 


VOL. Xx-84 
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By the Court.—Lumrkwy, J. delivering the opinion. 


[1.] The judgment in this case must be affirmed, as the- 
bill now stands; because, it is no where alleged that the 
contract of hire was rescinded by the consent of John B. 
Thompson, the owner of the negro. On the contrary, the 
inference is, that the slave was taken from the possession of 
Garrett to relieve him from the trouble and expense of nurs- 
ing him. 

Under this state of the pleadings, neither the testimony of 
Crook nor any other witness could have availed anything. 
If the complainant can amend his bill so as to state distinctly 
that the contract of hire was rescinded, and that such was 
the understanding and intention of the parties, the bill should 
be sustained, for there would be equity in it. 





No. 126.—Davip WINKLE, plaintiff in error, vs. THE StarK 
oF GEoRGIA, defendant in error. 


[1.] Two persons were indicted jointly. They severed, and one of them con- 
tinued his case. The other demanded a trial, and that being refused, moved 
to have his demand entered on the minutes. The Court refused the mo- 
tion: Jedd, that the Court erred. 


Indictment, in Catoosa Superior Court. Decision by Judge 
Trifpe, April Term, 1856. 


An indictment for an assault with intent to murder, was 
found in Catoosa Superior Court, against Gideon Smith and: 
David Winkle. At the April Term, 1856, the cause was 
announced for trial. The defendants severed, and the Sol- 
icitor General clected to try Smith first. He having shown 
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eause, the Court, on motion, continued the case as to him. 
Winkle announced himself ready for trial, and the Solicitor 
General being unwilling to try at this term of the Court, 
Counsel for Winkle moved the Court to place upon the min- 
utes the following order : 

‘David Winkle having announced ready for trial at this 
term of the Court, and there being Juries empannelled and 
qualified to try said cause, it is ordered by the Court that 
said Winkle be tried at the next term of this Court, or that 
he be absolutely discharged and acquitted of the offence 
eharged in the bill of indictment.” 

The Court over-ruled the motion and refused to allow the 
demand to be placed on the minutes of the Court, and Coun- 
sel for defendant excepted. 


a 


Crook, for defendant. 


Sou. Gen. for the State. 


By the Court.—BENNING, J. delivering the opinion. 


When persons jointly indebted have severed, and the State 
has elected to try one of them, and he continues his case, has 
the other a right to demand a trial? This is the only ques- 
tion. 

We think he has. The words of the Statutes, taken in 
their plain sense, give him the right; and there is nothing 
in the Statute to show that in such case as his they ought 
not to be taken in their plain sense. (Cobb's Dig. 836.) 

It is true, that when joint defendants “ sever,’’ the State 
has the right to elect which shall be first put on trial. But 
this can mean no inore than if the State and all of the de- 
fendants are at the same time ready for trial, and the defend- 
ants sever and there is a disagreement between the State and 
the defendants, as to which of the defendants shall be tried 
first, then the State shall have the privilege of saying which 
of them shall be tried first. In case of severence, some one 
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of the defendants has to be tried first; and when they are 
all pressing for trial at the same time, some body has to say 
which shall be the first, else a trial cannot take place. 
But this necessity exists only in cases in which the defend- 
ants, or more than one defendant, are at the same time press- 
ing for trial. 

This case was not of that sort. In this case, one of the 
defendants had coutinued the case, as to himself. There 
existed, therefore, no obstacle to the trial of the other de- 
fendant. 

There is nothing in Stwdsill vs. The State adverse to this 
view. (7 Ga. R.) 





No. 127.—NeEwron M. Foster, plaintiff in error, vs. SAMUEL 
RutTHeERFORD, defendant in error. SAMUEL RUTHERFORD, 
plaintiff, vs. Townsend, Crane & Co. defendants. 


{1.] Aa judgment creditor moves a rule against the Sheriff to pay over money 
in his hands collected out of the defendant; B, another plaintiff in ff. fa. 
tenders an issue, suggesting that A has been satisfied, and a verdict is 
found that the execution is unnaid: eld, that A is not entitled, ipso facto, 
to make the rule absolute, provided other liens on the fund are interposed. 

{2.} It is not competent for the Court to compel all the judgment creditors 
to unite in the same issue ; if, however, they are notified to do so, they will 
be bound by the judgment, whether they come forward or not. 


Rule against Sheriff in Gilmer Superior Court. Tried be- 
fore Judge Brown, May Term, 1856. 


The following cases were heard together: 


Samuel Rutherford, as the assignee of divers fi. fas. against 
Beverly A. Freeman, filed his rule nis¢ against the Sheriff 
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of Gilmer County, to compel him to pay over monies in his 
hands arising from the sale of Freeman’s property on said 
fi. fas. Counsel for plaintiffs, in several junior fi. fas. pro- 
posed to tender an issue in each case, alleging the payment 
of Rutherford’s fi. fas. and demanded a separate trial on 
each issue. The Court over-ruled the motion, and compelled 
the p¥Yhintiffs in the junior fi. fas. to unite in tendering the 
issue. 

To which rulings of the Court Counsel for the plaintiffs in 
the junior fi. fas. excepted. 


Samuel Rutherford, as the assignee of divers fi. fas. against 
Beverly A. Freeman, ruled the Sheriff of Gilmer County for 
monies in his hands, raised from the sale of Freeman’s prop- 
erty. 

Newton M. Foster, an interested party in a junior fi. fa. 
tendered an issue alleging payment of Rutherford’s fi. fas. 

At the May Term, 1856, of said Court, the issue came on 


to be tried before a Special Jury, when Counsel for Ruther- 
ford stated to the Court, that there were several other junior 
ji. fas. against Freeman, and requested that the plaintiffs 
therein might be compelled to join in the issue about to be 
tried. The Court refused the motion. The issue was tried 
and found in favor of Rutherford; whereupon, Counsel for 
Rutherford moved the Court for a rule absolute, requiring 
the Sheriff to pay out the monies to the fi. fas. in his hands, 
according to their priority. To which motion William Mar- 
tin, as Counsel for the plaintiffs in several junior fi. fas. ob- 
jected and tendered an issne on said rule on each of said fi. 
fas. The Court sustained the objection—to which decision 
Counsel for Samuel Rutherford excepted—and passed an order 
requiring the plaintiffs in all oher fi. fas. against Freeman 
to unite in tendering an issue. 

To which rulings of the Court Counsel in the other ji. fas. 
excepted. 
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WALKER; UNpDERWoOD, for Rutherford. 


BrRowN, contra. 


By the Court.—Lumvkty, J. delivering the opinion. 


[1.] Was the Court right in refusing to order the fund in 
Court to be paid over to Samuel Rutherford? 

We think so. Only one plaintiff in fi. fa. had been heard. 
It is true, the issue of payment tendered by him was found 
for Rutherford. But the other judgment creditors were nei- 
ther parties nor privies to this proceeding, and were entitled 
to their day in Court. 

Under the circumstances, the Court was not warranted, 
perhaps, in directing, peremptorily, all the other judgment 
creditors to unite in tendering an issue. Every man must 
have the privilege or opportunity of litigating, where his in- 
terests are at stake. No one should be compelled to do so 
against his will. ‘ 

The better practice in all such cases, and the one which 
we propose to establish, is this: The rule against the Sheriff, 
at the instance of any creditor, makes the case. Let all oth- 
er parties in interest who have a claim upon the fund, be no- 
tified, in writing, by the Sheriff or by the pro-movant, of the 
pendency of the rule, if taken, or let the creditor give like 
notice of his intention to apply, if it be not done. And then, 
all persons in interest thus notified, may or may not, at their 
option, come in. Whether they do or not, they will, in such 
case, be bound by the judgment. 

Heretofore, there has been no practical difficulty in the 
distribution of money. Any creditor moved a rule against 
the Sheriff. In his return, the officer reported the amount 
of money raised, together with the liens in his hands claim- 
ing it. And it was considered the duty of all creditors to 
take notice of the sale and to file their liens in the hands of 
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the Sheriff. If no objection was made, the fund was directed 
to be paid out to the different liens, according to their legal 
priority. If any objection was interposed to any of the liens, 
an issue was immediately made up and tried. And there 
was an end of the matter. 

[2.] But the ingenuity of Counsel has invented this new 
scheme of delay and litigation. One lien only is produced 
at a time; an issue is formed and tried, and then another ; 
and so, the fund is held up from Court to Court, unproduc- 
tive and liable to waste; and thus, justice is defeated. Some- 
thing must be done to counteract it, and the plan suggested 
will accomplish this. And it is in conformity to all the anal- 
ogies of the law. There is but one case—that made by the 
rule; still, each creditor will be entitled to make out or de- 
fend his own ground. And if notified, there is just as much 
reason why he should be bound as the warrantor of a deed, 
who is vouched by his vendee. 

Let some rule be adopted to prevent delay, or the hope 
thereof, and we doubt not the threatened mischief from this 
modern innovation will be averted. 





No. 128.—Joun 8. Poot, plaintiff in error, vs. RopERt Hurr 
and CorNELIUS Stewart, defendants in error. 


[1.] A motion was made for a new trial, on the ground, among others, that 
the verdict was contrary to the evidence. There was no evidence in sup- 
port of the verdict : Held, that the{motion ought to have been granted. 


Trespass, in Paulding Superior Court. Tried before Judge 
Brown, March Term, 1856. 


This was an action of trespass brought by the defendants 
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in error against the plaintiff in error for injury done to plain- 
tiff’s hogs. The evidence, as embodied in the motion for a 
new trial, was as follows : 

Grorve Hurr swore: About the 1st May, 1854, he found 
one of plaintiff’s hogs dead in the creek, on the plantation 
of defendant; did not know who killed it; five others of 
plaintiff’s hogs were missing; a fine boar of plaintiff's had 
come up shot in the shoulders and s—s; the fence between 
plaintiff and defendant was a joint fence, and a poor one; 
had seen defendant’s negroes driving plaintiff’s hogs out of 
defendant’s field ; the hog killed was worth eight dollars. 


JouNn Hurr, sworn, stated, in substance, the same; and 
further stated, that he had gone with one of plaintiffs into 
the wheat field of defendant and got out hogs, and that the 
boar shot was worth $25. 

JAMES AUSTIN sworn: He had looked at the fence; saw 
no water gap at the creek. 

L. C. Poot, sworn for defendant : The hog that was found 
dead in the creek was shot and killed by witness; he killed 
it for eating his wheat, and for damage done to him and not 
defendant ; that part of defendant’s plantation was in his 
possession that year, and sowed in wheat; he was defendant’s 
overseer that year, but did not kill the hog referred to in the 
discharge of defendant’s business, but on his own account and 
for damage done to him; witness shot the boar twice; in the 
spring before he had seen defendant’s hogs in plaintiff’s 
field the hogs were run out, but not injured; plaintiffs were 
notified to keep them out; it was a joint fence; did’nt go 
with the negroes at all times to run out the hogs; they some- 
times went ahead of him. 

Jas. G. Hurr stated, that he heard plaintiff say that L. C. 
Pool had killed one of his hogs; that he did not believe he 
killed the others; that he intended to make old man Pool 


pay for them. 
The Jury found a verdict for the plaintiff for forty-three 
dollars. 
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Whereupon, Counsel for defendant moved the Court for a 
new trial, on the following grounds : 

1st. Because the Jury found contrary to law. 

2d. Because the Jury found contrary to evidence. 

3d.. Because the Jury found contrary to the charge of the 


Court. 
The Court over-ruled the motion’ and refused to ‘award a 
new trial, and Counsel for defendant excepted. 


Irwin & LesteR; Gienn; Ricz, for plaintiff. 


GARTRELL, for defendant. 


' By the Court.—Brnnina, J. delivering the opinion. 


Ought the Court tohave granted the motion for a new 
trial? We think so. 

There was not a particle of evidence against Pool, the de- 
fendant. What evidence there was, was all against Pool, 


the witness. 
And as against the witness, the evidence did not make out 


a case of damage to the amount of as much as forty-three’ 


dollars. 
We regret to have to reverse a judgment and grant a new 


trial in so small a case, but we do not see how granting one 
is to be avoided. 


Vou. xx-85 
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No. 129.—Joszrn Davis, plaintiff in error, vs. THe State 
oF GEORGIA, defendant in error. 


[1.] Where there are several indictments or presentments pending against 

~ a defendant, and upon arraignment he pleads guilty, by mistake, to one 

when he intended it to be to another, the error may be corrected, notwith- 

; Standing the entry has been made on the indictment or presentment and 
transferred to the minutes of the Court. 


Indictment for playing and betting at cards, in Cherokee 
Superior Court. ‘Tried before Judge Brown, April Term, 
1856. 


At the April Term, 1854, of Cherokee Superior Court, 
the Grand Jury found a presentment against Joseph Davis 
for playing and betting at cards, on the 10th day of Febru- 
ary, 1854. At the April Term, 1855, the Grand Jury re- 
turned a special presentment against Davis for playing and 
betting at cards on the 4th day of April, 1855. On which 
presentment, at the same term of the Court, he filed a plea 
of guilty, and was fined by the Court. 

At the April Term, 1856, of said county, the defendant 
was placed upon his trial on the first indictment, having filed 
the plea of “ former conviction.” 

The Solicitor General read in evidence the first present- 
ment of the Grand-Jury, when Counsel for the defendant of- 
fered in evidence the second presentment, and offered to prove 
by J. L. Keith, the Clerk of the Court, that the plea of guil- 
ty was entered by mistake on the second presentment, and 
that it was intended to be filed and pleaded to the first pre- 
sentment. ‘The Court rejected the evidence, and Counsel 
for defendant excepted. 

The Solicitor General then proved by ZAcnARrIAH M. Har- 
RIS, that he saw defendant, before the finding of this pres- 
entment, to-wit, about the 10th day of February, 1854, in 
the County of Cherokee playing cards at a game of poker 
for money. 
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The Jury found the defendant guilty ; whereupon, Counsel 
for defendant moved the Court for a new trial, upon the fol 
lowing grounds: 

1st. Because the Jury found contrary to law. 

2d. Because the Jury found contrary to the evidence. 

3d. Because the Court erred in deciding that the Judge, 
without a Jury, should hear and determine upon the facets 
and merits of the plea of former conviction filed by the de- 
fendant in said case. 

4th. Because the Court erred in hearing, determining and 
-over-ruling said plea of former conviction, without the in- 
‘tervention of a Jury. 

5th. Because the Court erred in refusing to permit the 
defendant to prove by parol evidence the identity of the of- 
fence charged in said indictment, with the offence of which, 
‘the defendant alleged, by his said plea, that he had been | 
formeily convicted. 

The Court over-ruled the motion for a new trial, and 
‘Counsel for defendant excepted. 


Irwin & Lester, for plaintiff. 
Sot. GEN. PHILLIPS, for defendant. 


By the Court.—Lumpk1n, J. delivering the opinion. 


[1.] Assuming that the mistake existed, ought the Court 
to have permitted it to be shown? We think so, most clesr- 
ly. We know of no limit to the power of the Court to recti- 
fy erroys in its own proceedings, provided third persons are 
not prejudiced. 

Are not the judgments of this Court—of all ee 
stantly corrected? And should they not be until they speak the 
truth? And what injury can result from allowing this to be 
done? The defendant pleads guilty to the presentment of 
April, 1854, the oldest and first found against him, and puts 
the State upon proof of the other two, 
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Should a citizen be imprisoned in the penitentiary under 
such circumstances? There are two indictments against him 
—one for an assault, and the other for an assault with intent 
to murder. Ly mistake, he pleads guilty to the last, instead 
of the first. The bare suggestion shocks the common under- 
standing of every man. And if this would not be tolerated, 
why should he be prosecuted for gaming, or any other crime 
upon a confession of guilt, which he never intended to make? 

As to whether or not the mistake exists, it is a question 
for the Jury; and the fact of the entry being made on the 
presentment and on the minutes, is only prima facie evi- 
dence, and imposes upon the defendant the burden of estab- 
lishing his case by proof. 





No. 180.—Newron M. Foster, plaintiff in error, vs. SAMUEL 
RUTHERFORD, defendant in error. 


[}.] An issue was formed between the surety in a younger fi. fu. and the 
plaintiff in older ones, as to whether the older i. fas. had not been paid 
off, and as to whether the plaintiffin those fi. fas. had not released pro- 
perty of the defendant in them from the f. fas. The surety tendered in 
evidence a writing made by the plaintiff in the older f. fas. to the eftect 
that the plaintiff thereby released some land of the defendant’s from the /i. 
fos. In this writing no consideration was expressed, nor was the writing 
under seal. The Court would not receive the writing in evidence: Held, 
that this was right. 4 


_ [2.] If the effect ofa person’s testimony will be to create or to Tncrease a 
fund in which he is entitled to participate, the person is not competent as 


&@ witness. 


[3.] A levy on real property, is not prima facic evidence of satisfaction of 
the fi. fa.; and although unacounted for, it does not extinguish the debt. 
[4.] On an issue as to, whether a fi. fa. has been paid off or not, sayings of 


the defendant against his interest, about matters which tend to show the 
fi. fa. not paid off, are admissible as evidence for the plaintiff in fi. fu. 
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Rule against Sheriff, in Gilmer Superior Court. Tried 
before Judge Brown, May Term, 1856. 


Samuel Rutherford, as the assignee of divers fi. fas. against 
Beverly A. Freeman, ruled the Sheriff, William Cox, Sheriff 
of Gilmer County, alleging that he had about two thousand 
dollars—$1.200 raised from the sale of defendant’s property, 
and nine hundred and fifty dollars received from defendant 
in his hands. 

To this rule, Newton M. Foster filed an issue, alleging that 
he was security for Freeman on a fi. fa. in favor of John 8S. 
James, and that the fi. fas. controlled by Rutherford had 
been paid off, and that Rutherford had no lien on the fand 
in Court, because he had released certain property, to-wit: 
lot of land No. 171, in the 6th district, 2d section, and No. 
six, in the town of Elijay, of the value of $2.000, from the 
levy and lien of said fi. fas. controjled by him. 

On the trial, Foster proved that in 1853 Rutherford re- 
ceived from Freeman a negro woman by the name of Jane, 
and two mules, known as the Blankinship mules, and a horse. 

He tendered in evidence a release which, after stating all 
the fi. fas. controlled by Rutherford, read as follows: 

‘“‘T do hereby release lot of land No. 171, in 6th dist. and 
2d sec. and one town lot, No. 6, in Ellijay, from the above 
stated fi. fas. which I now control, this 17th October, 1854. 

SAML. RUTHERFORD.” 


The Court, on motion, rejected it, and Counsel for Foster 
excepted. 

Foster then proposed to prove by R. R. Hunt, the Attor- 
ney of record of James, the plaintiff in fi. fa. that at the time 
he gave him the note for collection on Freeman and Foster, 
he stated that Foster was security. The Court ruled out the 
testimony, and Counsel for Foster excepted. 

Foster then offered to read the answer of Cox, the Sheriff, 
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to the rule in evidence. Counsel for Rutherford objected ; 
the Court sustained the objection, and Counsel for Foster ex- 
cepted. 

Foster then offered to prove the consideration of the re- 
lease from Rutherford to Freeman by Cox, the Sheriff. 
Counsel for Rutherford »bjected, on the ground that Cox was 
interested, there being « rule absolute against him in favor of 
Townsend, Crane & Co. ona fi. fa. against Freeman. The 
Court sustained the objection, and Counsel for Foster excep- 
ted. 

Rutherford then introduced in evidence his several fi. fas. 
to which Counsel for Newton objected, because there were 
levies (on land) entered on said fi. fas. undisposed of; 
the Court over-ruled the objection, and Counsel for Foster 
excepted. 

Rutherford then read in evidence the testimony of W. W. 
FREEMAN, taken by interrogatories, in which he stated, that 
his father, B. A. Freeman, told him that Rutherford had 
handed him some money, but what amount, he did not know; 
his father paid William Cox $350 in cash, which he said was 
Rutherford’s money, and a horse at one hundred dollars, for 
which he told me that be should keep that amount of Ruth- 
erford’s money, which was paid for two tracts of land, the 
. title to which was made to Samuel Rutherford. And also, 
I know that my father purchased two iron grey mules from 
William Blankenship, for which he told me he was paying 
Rutherford’s money, and that the mules were for Rutherford 
and were delivered to him. 

As to this testimony, the Judge’s certificate is as follows: 
“1 certify that I permitted the sayings of Freeman, in ref- 
erence to the mules and the money, made while each was res- 
pectively in his possession, go to the Jury as evidence, and 
that I ruled that they were not competent, whenever made, 
when he was not so in possession.”’ 

To the admission of this testimony, Counsel for Foster ex- 
-cepted. 

And on these several exceptions the case comes up. 
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Browy, for plaintiff. 


WALKER; UNpERWOOD, for defendant. 


By the Court—Brnnina@, J. delivering the opinion. 


In this case, the first question is, whether the decision ex- 
cluding the “ release’ was right ? 

This instrument, relase as it is called, was not under seal, 
nor did it appear to be founded on any consideration. Such 
an instrument does not, in general, bind the party who makes 
it. 

But if this had been good against that party, what harm 
could it have done to the contesting fi. fa? For aught that 
appears, the only effect of its having been so good, would 
have been to remove a fi. fa. of superior lien from competi- 
tion with that fi. fa. for the right to have satisfaction out of 
the released property. This, if the effect, would have been 
of benefit to that fi. fa. 

And let the effect on other fi. fas. have been what it might, 
was not the plaintiff in this fi. fa. in the exercise of a legal 
right, when he éxecuted the instrument? There was no 
privity of any sort between him and any of the persons who 
might own or be interested in those fi. fas. None of them 
was a surety on Ais fi. fa; and therefore, none of them was 
entitled to the right of subrogation, which a surety acquires 
on paying the debt—that right which is the source from which 
springs the rule, that when the principal in a fi. fa. releases 
the property of the defendant, the act amounts to a discharge 
of the fi. fa. to the extent of the value of the property. 

Suppose Rutherford had not released this property, could 
the surety on this other fi. fa. compel him te stand aloof front 
this fund, and make his money out of the property? No- 
body will say so. But if the surety cannot do that, neither 
can he complain, if Rutherford chooses voluntarily to take 
his pay rather out of this fund than out of the property. 
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Is it to be said, that if Rutherford had held on to the pro-. 
perty and let go the fund, the surety’s fi. fa. would have had 
the first lien on the fund; whereas, as Rutherford held on to. 
the fund and let go the property, the surety’s fi. fa. had only 
some inferior lien on the property, being preceded, say by a 
. Mortgage on the property? Be it so; what better right has 
the surety to complain of Rutherford for electing to go 
against the fund, than the holder of the mortgage would have 
had to complain of him, if he had elected to go against the 
property? None. In the eye of the law, the equities of the 
surety and of the mortgagee would be equal. 

[1.] We think that the Court was right in excluding the. 
writing. 

It is of no consequence whether the Court was right or 
wrong in ruling out Hunt’s evidence. The plaintiff in error 
had already proved by Samuel Jones, the matter to which he. 
wished to examine Hunt. And there was no motion for a 
new trial. It is to be presumed that this decision, if wrong; 
did the plaintiff in error no harm. There was no conflicting 
evidence on this point. 

It is a general rule of evidence, that if the effect of a wit- 
ness’ testimony will be to create or to increase a fund in 
which he may be entitled to participate, he is incompetent. 
(Phil. Ev. Cowen § Hill’s Notes, note 1081; House vs. Jus~ 
tices, decided at Macon, June Term, ’56.) 

[2.] It seems that if these fi. fas. of Rutherford’s had been 
out of the way, the fund would have gone in satisfaction of a 
ji. fa. against the same defendant, on which Cox, the Sheriff, 
had made himself liable. Cox, therefore, was, according to 
the above stated rule, an incompetent witness on the score of 
interest. 

And if he was not competent as a witness, still less could 
his sayings be testimony. . 
[3.] “A levy upon real estate is not prima facie evidence 
of satisfaction ; and although unaccounted for, does not extin- 
guish the judgment.” Deloach g Wilcorson vs. Myrrich, 


(6 Ga. 410.) 
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When the levy is on personal property, the rule is differ- 
ent. Newton vs. McLendon, (6 Ga. 392.) 

Therefore, the Court did not err in admitting Rutherford’s 
ji. fas. 

[4.] According to the Judge’s certificate, only such of the 
sayings of the defendant in fi. fa. as were made at a time 
when it was against his interest to make them, were admitted 
in evidence. And such sayings are admissible in evidence. 
(vat vs. Finch, 1 Taunt. 141; 1 Phil. Ev. 257; Ross .¢ 
Leitch vs. Horne, decided at Macon in June, 1856; Smith 
vs. Cox, do.) 

We affirm the decisions of the Court below. | 





No. 181.—James M. Rew, plaintiff in error, vs. Tue Statx 
oF GrorGIA, defendant in error. 


[1.] It is no objection to the testimony of a witness, that he has come to the 
knowledge of a party’s handwriting since the difficulty arose, nor that 
means were used to obtain that knowledge: Aliter, if the witness’ knowl- 

* edge was acquired under such circumstances as would show that the party 
had a motive for disguising it. : 

[2.] The presumption is, that every slave is in the possession of his owner, 
actual or constructive ;‘and the fact that he had absconded at the time he 
was stolen, does not raise the presumption that he had left the county of 
his master’s residence. 

[3.] Acts and declarations of one of a company of conspirators, is original 
evidence against each of them, in regard to the common design; and con- 
sequently, affects his fellows. But subsequent declarations, which are the 
narrative merely of past occurrences, are inadmissible except against the 
party making them. 

. [4.] Proof that several of the conspirators (the defendant included) ap- 

proached the most material, if not the only witness to the offence, and used 

efforts to get her out of the way to prevent her from testifying, may be re- 


VOL. xx-86 
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¢eived ; and this does not conflict with the rule excluding the subsequent 
declarations of one of the conspirators. 


[5.] All criminal cases must be tried under the Act of February 28th, 1856, 
declaring who are qualified and liable to serve as Jurors in such cases, 
whether the offence was committed before or after the passage of that Act. 

‘ 


Simple larceny, in Upson Superior Court. 
The Reporter was furnished with no bill of exceptions in 
this case, and the statement of facts made out at the term 


has been unfortunately lost. The facts are sufficiently sta- 
ted in the opinion. 


GREEN; Stusss & Hint; Tracy, for plaintiff in error. 
Sol. Gen. Lyon, for defendant. 


By the Court—Lumrk1y, J. delivering the opinion. 


I labor under the disadvantage of writing out this opinion 
without having the bill of exceptions or a copy thereof, or 
the Reporter’s statement of facts—none of which have’ ever 
eome into my hands. I am dependent, therefore, entirely 
‘on'‘memory for the errors assigned, and upon the transcript 


. 


‘of the record. 
One ground of complaint was, that the Court refused to 
continue the cause. We need not consider this point, as it 
‘swill not arise upon the next trial. 
[1.] One of the main errors alleged was, the method of 
“proving the handwriting of the defendant. Thomas W, Re- 
veire, the owner of the stolen negro and prosecutor, testified 
that he procured Reed, the accused, to write in his presence, 
for the purpose of becoming acquainted with his hand; and 
from his knowledge of it, obtained in this way, he believes 
the letter dated 20th of November, 1855, at Milledgeville, to 
be in James M. Reid’s handwriting. He further stated, that 
there was a peculiarity in his penmanship, both as to forma- 
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tion of letters and the spelling of words; as, for instanee, 
always using ‘hit’’ for dt. 

Now it is insisted by Mr. Hill, that this mode of proving 
the handwriting is inadmissible—and authority is cited to. 
sustain the objection. But in the opinion of this Court, it 
fails to subserve the purpose for which it is adduced. What: 
was the case of Stranger vs. Searle? (1 Hs. N. P. Rep. 141)» 
1t was‘an action against the defendant, as acceptor of a bill 
of exchange. The defence set up was, that the-handwriting: 
subscribed to the bill and purporting to be his acceptance, 
was a forgery. Defendant’s Counsel proposed to introduce 
a witness to prove, that previous to the trial the defendant 
had written his name and showed it to him, for the purpose: 
of letting him see his true manner of writing it, that the wit- 
ness might be able to distinguish it from the pretended ac- 
ceptance to the bill in question. 

But Lord Kenyon very properly told him that he should: 
not permit that to influence his judgment, as the defendant: 
might write differently from his common mode, through de- 
sign. 

And this is the purport of all the cases relied on to uphold: 
the objection. It will be found, on examination, that the: 
objection is- not, as Counsel supposes, because the witnesse 
came to the knowledge of the party’s handwriting since thes 
difficulty arose, nor that means were used to obtain that) 
knowledge. The question and the test to be. applied in; alk: 
such: cases is, was: the. witness’ knowledge: acquired unders 
such circumstances us would show that:the:party had a) mo» 
tive for disguising his handwriting? If so, the testimony. 
should be excluded. Else, a party would be permitted: to 
manufacture testimony for himself. 

To apply the rule: Had Reid got some one to sce him 
write, and then tendered him as a witness to disprove the 
genuineness of the Milledgeville letter, the witness would be 
clearly incompetent—because Reid would have the strongest 
motive for disguising his handwriting. And the essential. 
difference between that case and the one actually before use 
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is the undesignedness of the latter, so far as Reid, the wri- 
ter, is concerned. Did he suspect Reveire as trying to cir- 
cumvent him? If so, his policy would obviously have been 
to disguise his hand instead of writing naturally, as he did. 
Aud slightingly as Counsel treat the identity of orthogra- 
phy, writing “hit” for “it” in both documents, it is a pretty 
decided Act after all. 

[2.] Another assignment of error is, that the Court exclu- 
ded from the Jury all benefit of the facts (if they should so 
find them to be) that the negro, on the 25th of September, 
1855, voluntarily ran away; and if he did so abscond, then 
the presumption that he was taken from his master, was re- 
butted. 

The point of this objection we understand to be this: The 
theft is alleged to have been committed in Upson County, 
where Thomas W. Reveire, the owner of the negro, resided, 
on the 25th day of September, 1855. Counsel contends, that 
if at that time the slave had run away, that the presumption 
that he was stolen from the possession of his master, is re- 
butted. But the question is, not whether Edward, the sub- 
ject of the felony, was in the actual possession of his master 
at that time, but whether he was cloigned from Upson County 
on the day charged. The presumption is, that every slave 
is in the possession of his owner.  Reveire lived in Upson 
County. Does the fact that the negro had absconded raise 
the presumption that he had left Upson County? We think 
not. The slave, wherever he was, though not in the actual, 
was still in the constructive possession of the owner, so as 
to constitute the taking and sale of him larceny. And al- 
though not in his actual possession, on the plantation of his 
owner, we do not see that it is to be presumed that he had 
left the county. The presumption, from the proof, is the 
other way. Establish a contrary doctrine, and it might be- 
come exceedingly difficult to locate a larceny; for it fre- 
quently happens that the crime commences by inducing 
slaves to run away; and yet, it would be difficult, if not im- 
possible, from its secresy, to substantiate it. There is proof 
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in this case, whether credible or not we cannot decide, from 
which the Jury might infer that this slave departed from the 
service of his owher, in consequence of a concerted plan be- 
tween the Reids and himself; for one of the witnesses testi- 
fies, that she heard them say that “the negro should do Tom 
Reveire no good all the year; that they would keep him run- 
away, and Reveire would whip him severely; when they 
would report, that Reveire had killed him and made the other 
negroes bury him after night.” 

[3.] [4.] The next question, and perhaps the most diffi- 
eult one presented is, was the Court right in admitting evi- 
«lence of what the confederates said and did subsequent to 
the consummation of the crime ? 

Mr. Greenleaf, after stating the general rule, that the acts 
and declarations of one of a company of conspirators, is orig- 
inal evidence against each of them in regard to the common 
design, and therefore affects his fellows, remarks, “ that care 
must be taken that the acts and declarations thus admitted, 
be those only which were made and done during the pen- 
dency of the criminal enterprise and in furtherance of its 
objects; and that # they took place at a subsequent period, 
they are to be rejected as the narrative merely of past oc- 
eurrences.”’ (1 Greenleaf on Ev. §111.) 

We have examined carefully all the authorities cited in 

support of this position; and to say the most of them, they 
-are vague and unsatisfactory, and can hardly be considered 
as warranting the text. Indeed, not one of the precedents 
referred to can be relied on as sustaining it. (See Rex vs. 
Watson, 32 Howell's State Trials, 7 per Bayley, J.; Rex 
vs. Brandreth, Id. 857, 858; Rear vs. Hardy, 24 Howell's 
State Trials, 451, 452, 453, 475; American Fur Co. vs. 
The U. States, 2 Peters, 358, 365; Crowninshield’s case, 10 
Pick. R. 497 ; Lkex vs. Hunt, 3 B. § Ald. 566; 1 Last’s 
P. Cr. 97, §388; Nichols vs. Dowding, 1 Stark. R. 81.) 

The case mainly relied on, we apprehend, in support of 
the rule under consideration, is that of Hardy, (24 State 
Trials.) The defendant was prosecuted for high treason, 
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and. Counsel forthe Crown, amongst other evidence, tendered 
inoproof a letter, purporting to have been written by one 
Thelwall to one Vellam, giving to the latter ‘an account of 
certain seditious songs sung at one of the meetings of the 
conspirators, Thelwall himself being implicated as one of 
them. <A majority of t!:e Court, with great hesitation, Bul- 
lerand Grose dissenting, rejected the testimony, upon the 
ground that the bare relation of acts by one of several per- 
sons to whom the conspiracy is imputed, to a perfect stran- 
ger, is no more than an admission which may possibly affect 
himself, but cannot possibly affect any of his co-conspirators. 

Subsequently, however, in the same proceeding, the Court 
held that a communication addressed by one of several con- 
spirators to another, would be admissible, as it would serve to 
prove the general nature and tendency of the conspiracy. 
(Ibid, 475.) 

Confining, then, the decision in Hardy’s trial to the exact 
circumstances of the case, we submit, respectfully, that it 
falls short of the broad principle laid down by Mr. Greenleaf 
and other elementary writers. 


In Wright vs. Cant, (2 C. § P. 232,) which was, an action 
for false imprisonment, the declaration of a co-defendant, 
showing personal malice, though made in the absence of the 
others, and several weeks after the fact, was admitted with- 
out being restricted to the party making it. 


Now-the negro was»stolen, if I understand the record cor- 
reetly.asito, dates, which; owing to the omission to insert the 
questions, is left in doubt, the last of September, 1855. The © 
concert and co-operation in the larceny of the four brothers, 
Reids, is distinctly established by the witness, Susan De- 
loach, who further testifies, that shortly thereafter, to-wit: in 
October or November, they each approached her (James M. 
Reid, the accused, amongst the rest) and endeavored to pre- 
vail on her to go off to Florida, or elsewhere, so as to get rid 
ef her testimony; and that Phillip Reid, one of them, offered 
to.pay her one hundred dollars to induce her to'leave. 
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It-seems to us, upon the best reflection we .can:giveto‘the 
subject, that the evidence was properly received. 

'[5.] The only remaining question which we: deem: it:neses- 
ssary to notice is,:was the Court right in ruling:thatshe dury 
“should be impanneled under the law of force at:the timethe 

offence: was committed, and not under the:Act of: 1856? 

The Penal Code provides, that ‘‘ All crimes and offenees 

committed shall be prosecuted and punished sunder.the. laws 

.in force at the time of the commission of such crime or offence, 
notwithstanding the repeal of such laws before»such trial 
takes place.” (Cobb, 838.) 

It is conceded that the Act of 1856, (Pamphlet, 229,) de- 
claring who are qualified and liable -to serve:as. Jurorsin 
criminal cases, prescribes a different: mode of impanneling a 
Jury, from the one which was in force at the time this»offence 
was committed ; and it repeals all conflicting laws. Its:ap- 
parent, therefore, that the defendant must be tried undemthe 
Act of 1856, or not at all. 

Reynolds vs. The State, (3 Kelly's R. 53,) is reliedvon vas 
‘authority to show that the defendant should: have:been'tried 

eunder'the old law, and not under the new. The'two eases 
differ inthis: By the 48th section of the 14th division’ of 
the Penal Code of 1833, a certain method was prescribed for 
impanneling a Jury in a criminal case. By the Act of 1848, 
a different rule was substituted in heu of this ; and one»con- 
‘fessedly more’ rigorous for defendants. ‘The Court> was in- 
volved in this dilemma: either to impute to the Legislatarean 
‘intention to-let all criminals escape, or: to violate the Consti- 
tution by ‘passing an ex post fucto law. Seeing that thée@4th 
section of the 14th division of the Penal Code, allowing’ ¢ffen- 
“ces to be prosecuted under the law‘in force at the time of 
their.commission, was untouched by the Act of 1843, rather 
than resort to either of the foregoing alternatives, the Court 
determined that the accused was properly tried under the old 
law. 

But we repeat, the last section of the Act of 1856 repeals 

not only the 34th section of the 14th division of the Penal 
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Code of 1833, but all other previous laws in conflict with it ; 
and enacts that “ali criminal cases’’ shall be tried in the. 
mode therein prescribed; and would seem, not only from 
the generality of the words already quoted, but from its pecu- 
liar phraseology, to apply to past as well as future offences. 
Indeed, rather more so ‘“‘ when any person stands indicted,” 
&c. 

That it was competent for the Legislature of 1356 to re- 
peal the Statute of 1833, no one will question, inasmuch as 
no Legislature can bind its successor, except in matters of 
contract. 

We held at Savannah last June, that the Act of 1856 was 
constitutional, viz: was not an ex post facto law. It insures 
to persons accused an impartial Jury. They are entitled to 
nomore. A law which facilitates the trial merely, does not, 
on that account, impair any right of the defendant. He is 
entitled to a fair Jury, but cannot complain if the chances of 
escape are cut off by removing the obstacles in selecting a 
Jury. 

By some singular oversight, it has been objected to the late 
law, that it abolishes triors. Not so; it simply substitutes 
the Court in the place of triors under the old law. What 
fair-minded man will gainsay the change? Where the pub- 
lic excitement runs high against the party, the firmness of 
the Bench, in seeing that none but indifferent or disinterested 
Jurors are put in the box, may constitute the defendant’s only 
shield and protection. __ 

We are constrained, for the foregoing reasons, to decide 
that the Court committed error in this ruling—misled, most 
probably, by the opinion of this Court in Reynolds’ case. 

All the other exceptions in the writ of error are over- 
ruled. 
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No. 132.—Joun Dox, ex dem. of MicarL C. SUMMERLIN, 
plaintiff in error, vs. RicHaRD Rox, cas. ejector, and 
Francis B. Hesterty, tenant in possession, and Jona- 
THAN HARDIGREE, co-defendant, defendants in error. 


[1.] Parol evidence is admissible for the purpose of applying a description 
to its subjects; and if such evidence, on its admission, shows some part of 
the description to be inaccurate, such part is to be rejected. 

[2.] Recitals in a Sheriff’s deed are not evidence when no authority is shown 
for the Sheriff to make them. 

[8.] A judgment that is right remains right, notwithstanding that the Court 
rendering the judgment may assign a wrong reason for it. 


Ejectment, in Heard Superior Court. Tried before Judge 
Hammonp, May Term, 1856. © 


This was an action of ejectment brought by Michael Sum- 
merlin against Francis B. Hesterly, tenant in possession, for 


the recovery of lot of land, known as fraction number one 
hundred and eighty-nine, in the 4th district of said county, 
containing one hundred and twenty-five acres. 

On the trial, plaintiff showed title in his lessor, proved 
possession and Jocus, and closed his case. 

The defendant tendered in evidence an execution in favor 
of Albert Sears against Michael C. Summerlin and others, 
and a levy thereon entered by I’. D. Palmer, Deputy Sheriff, 
in the spring of 1844, on several lots of land, one of them 
being “fractional lot. whereon John Smith now lives, No. 81, 
in the 4th district of originally Coweta, now Heard County.” 

Counsel for plaintiff objected to the fi. fa. because lot No. 
189, the one sued for, was not included in the levy. The 
Court sustained the objection. Counsel for defendant then 
offered to show, by parol evidence, that one John Smith lived 
on No. 189, and that it was a fractional lot at the time of the 
levy entered on the fi. fu. The plaintiff objected, and the 
Court rejected the testimony. 


VOL. xx-87 
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The Jury found a verdict for the plaintiff ; whereupon, the 
Counsel for defendant moved the Court for a new trial, upon 
the following, among other grounds : 

1st. Because the Court erred in ruling out the fi. fa. as 
evidence under which the premises in dispute were sold as 
plaintiff ’s property, and under which sale defendants claimed 
title. 

2d. Because the Court erred in not allowing defendants 
to explain an ambiguity in an entry upon said fi. fa. by 
parol testimony, when it appeared that the Sheriff making 
the entry was dead. 

The Court sustained the motion and awarded a new trial, 
and Counsel for plaintiff excepted. 


CaLHoun ; Hitt, for plaintiff. 


Hi. & Son, for defendants. 


By the Court.—Brnnine, J. delivering the opinion. 


In this case, the judgment was a general one, that the mo- 
tion for a new trial should be granted. That motion was put 
on several grounds. One of these was the decision of the 
Court rejecting the parol evidence offered in connection with 
the entry on the fi. fa. This ground, we think, was a sufli- 
cient one. 

Parol evidence is, of necessity, admissible, to apply a wri- 
ting to its subject. 

[1.] Parol evidence, therefore, was admissible in this csse 
toshow what parcel of land it was that fitted all the parts of the 
description contained in the Sheriff’s entry. And if, on the 
introduction of such evidence in such a case, it appears that 
there is no parcel which will fit every part of the description, 
but that there is a parcel which will fit some part of the de- 
scription, this parcel is to be regarded as the parcel intended 
by the description. There are many decisions to this effect. 
(1 Phill. Ev. 583; and note 942 of Cow. § Hill.) 
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It was the right of the plaintiff in error, therefore, to show 
‘by parol evidence that the fractional lot on which John Smith 
lived at the time of the entry, was the lot in suit; and that 
although the number of it was not 181, but was 189, yet, 
that there was no such lot as lot 181 that was a fractional 
lot, or that if there was such a lot that was a fractional lot, 
it was not a lot occupied by John Smith. And if he had 
shown this, he would have been entitled to insist that the lot 
‘described in the entry was the lot in suit. 

In such cases, the inaccurate part of the description is to 
be rejected. 4 

The Sheriff’s deed contained a recital to the effect, that he 
had seized and sold the land under the rejected fi. fa. The 
defendant insisted that this recital was evidence of the facts 
recited, although the fi. fa. itself was not in evidence. The 
Judge thought that it was, and made it the ground on which 
che granted the new trial. 

In this we differ with him. As the fi. fa. was not in evi- 
-dence, there was nothing in evidence to show that the Sheriff 
had authority to make deed or recitals. And unless he had 
authority to make the recitals, they could not be of any vir- 
tue. 

_ [8.] But still, we affirm the judgment, because the other 
ground to which we have already adverted made the judg- 
ment right. That was sufficient, if this was not. And a 
judgment that is right must remain right, whatever be the 
.reason which the Court may choose to give for it. 





